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METOAOJIO'MYECKHE ITPOBJIEMbI BbIJAEJIEHUA
I[NTPUHLOUIIOB ITPEAIIPUHUMATEJ/IbCKOI'O ITPABA

METHODOLOGICAL PROBLEMS OF IDENTIFYING THE PRINCIPLES OF BUSINESS LAW

AHHOmMayus. AkmyasibHocmb membl  UCCAe008aHUS
obycaosseHa memodoso2uyeckoll HeonpedeseHHO-
cmblo cumyayuu, caoxcusuwelics ¢ 8vldeseHueM 8
poccutickoli wpuduyeckoll HAyke npuHyuhos hped-
npuHuMamenbckozo npasa. lleav uccaedosaHusi 3a-
K/Al04aemcsl 8 yCMaHo8/AeHUU NPUYUH 3mMo2o s18/AeHusl
u evldesieHUU NpuHYuno8 npednpuHUMAamesbckozo
npasa Poccuu ucxodsi u3 no3umueucmcko2o npaso-
noHumaHusi. Memodue! uccaedosanusi: popManbHO-10-
pudu4eckozo aHA/AU3A HOPMAMUBHLIX NPABOBbLIX
akmoe (npumeHsiicsi 0451 8blsi8AeHUS] HOPMAMUBHO
3aKpensieHHbIX NPUHYUNO8 Npaed), aHaaAu3ad HAyvyHoU
JAumepamypbl, uau ucmopuozpaguyveckutl (Ucnos1b3o-
8a/1Cs1 04151 8bIs18/1€HUSI PA3AUYHBIX MOYEK 3PEHUS], 8bl-
CKA3aHHbIX 8 JOKMPUHE NpednpUHUMAMEAbCKO20 npa-
80 OMHOCUMeNbHO NPUHYUNO8 3MOU ompacAu npasa,).
Pe3zyabmameol: ycmaHo8.1eHo, 4mo Memodo/i02uyeckas
HeonpedesieHHOCMb 8 8blde1eHUU NPUHYUNOo8 npednpu-
HUMaMenbCKo20 Nnpasa 06yc/108/1eHad KOMNJAEKCHbIM
Xxapakmepom 3moll ompacau, Hekodu@uyupoeaHHo-
CMblo0 NpednpuHUMamenbCKo20 npasa u omcymcmaeu-
eM HOPMAMUBHO20 NpPAB08020 AKMA, KOMOpblll 6bl
@PYHKYUOHANbHO 3aMeHSA KOOUPUYUPOBAHHBIL akm
8 pezynuposaHuu daHHol cghepbl 06 eCmMBeHHbIX 0m-
HowleHull, a makdce mem, Ymo 601bWUHCMBO cheyud-
AUCMO8, u3yvyarujux npobaemvl npednpuHuUMamesib-
CK020 npasa, He OpUEHMUPYOMCsl HA KAKOU-1u60 mun
NnpasonoHUMAaHusl U He omapaHu4usarm Hopmamus-
HO 3aKpen/eHHble NPUHYUNbI OM OQOKMPUHAALHbIX.
IIpedsoxcerHo onpedeserue npuHYUNO8 npednpuHuMa-
mesbckoz2o npasa. CdesnaH 8b1800, YUMo 8 HAcMosAWee
8peMsi OHU 3akpensieHbl movko 8 Koncmumyyuu P®
u 'K P®. [Ipu amom MO#CHO HA38aMb JAUWL 00UH cney-
uguveckuii NnpuHYuh npednpuHUMamesbCKo20 Npasd —
€80600bl npednpuHuMamensckoll desmenabHocmu, 3a-
Kpen/eHHbulll Hd KOHCMUMYYUOHHOM ypoeHe (cm. 34
Koncmumyyuu P®). Bce ocmasnbHble Hocsim Au60 obuje-
npagosoli (06ujenpagosvle KOHCMUMYYUOHHbIE NPUH-
yunvl), 1ub0 Mexcompacsesoli xapakmep. B nocaednem
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Abstract. The relevance of the research topic is
determined by the methodological uncertainty of the
situation that has developed with the identification of
principles of business law in Russian legal science. The
purpose of the study is to establish the causes of this
phenomenon and identify the principles of business
law in Russia, based on the positivistic understanding
of law. Research methods: formal legal analysis
of normative legal acts (used to identify statutory
principles of law), analysis of scientific literature,
or historiographic analysis (used to identify various
points of view expressed in the doctrine of business
law regarding the principles of this branch of law).
Results: the article finds out that the methodological
uncertainty in identifying the principles of business
law is due to the complex nature of this branch, the
lack of codification of business law, and the absence
of a normative legal act that would functionally
replace a codified act in regulating this area of public
relations. This uncertainty is also attributed to the
fact that most specialists studying the problems
of business law are not guided by a specific type of
legal understanding and do not distinguish between
normatively enshrined principles and doctrinal
principles. The article proposes a definition of the
principles of business law. The article concludes that
currently the principles of business law are enshrined
only in the Constitution of the Russian Federation
and the Civil Code of the Russian Federation.
At the same time, there is only one specific principle
of business law - the principle of freedom of
entrepreneurial activity - that is enshrined at the
constitutional level (Article 34 of the Constitution
of the Russian Federation). All other principles of
business law are either of a general legal nature
(general legal constitutional principles) or of an
interbranch nature. In the latter case, the principles
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BBEAEHUE

B coBpeMeHHO# HPUAUYECKON HayKe 0OJIb-
1oe BHUMaHHe yaeJisieTcs NMpobjeMe MPUHIU-
noB npasa. [Ipy BceM MHOroo6pa3uud MeToJ0-
JIOTUYECKHUX MOAXOA0B K NOHMMaHHIO, CUCTEME,
kJaccubUKallMKU MPUHIUIIOB NpaBa, UX POJH B
CMCTeMe MpaBa U NPaABOBOM CHUCTEME MPAKTHU-
YeCKH HUKTO He OTPHUIAeT, YTO KaK MHHHUMYM
NPUHLMIIBI pa3JWYHbIX OTpacjeil mpaBa Haxo-
JST HOPMaTHUBHOE 3aKpellJieHHe B cleljhaJib-
HbIX IVIaBaX U (MJIM) CTAThsX COOTBETCTBYIOIUX
KOAUPUITUPOBAHHBIX AKTOB.

Opnnako B Poccuiickoit @efieparyu He Bce OT-
pacju mpaBa SIBJASAIOTCH KOAUPUIIMPOBAHHBIMHU.
TeM caMbIM aKTyaJlU3UpyeTCs BONPOC: B KaKUX
MMEHHO HOPMAaTHUBHBIX MPABOBBLIX aKTax 3aKpe-
MJIeHbl OCHOBOMOJIArarliye u/ieu NpaBoBoro pe-
TYJIMPOBaHUSA KOHKPETHOU cdephl 06IECTBEH-
HbIX OTHOWIEeHUN? CHUTyalusi OCJA0KHSETCA TeM,
yTo B Poccuiickoit ®esepanyu B nocaeaHue JBa-
TPU JleCATUJIETUS BO3HUK PsiJ] IPaBOBbIX 06pa3o-
BaHUH, CTATyC KOTOPBIX Ype3BbIYANHO JUCKYCCU-
OHHBIN. OZJHU yUeHble BUJSAT B HOBbIX TPABOBBIX
00pa30BaHUAX CAaMOCTOSTeJbHbIE OTPAC/AH Ipa-
Ba, APYTHe — MOAOTPACIH APYTUX OTpaCeH mpa-
Ba, TPETHU — MIPaBOBble UHCTUTYTHI [1].

B HeKOTOPbIX HeKOAUPHUIIMPOBAHHBIX OTpac-
JISIX TpaBa MMEKTCS OCHOBOIOJIATAOLUEe HOP-
MaTHUBHbIE TPABOBbIE aKThbl, PYHKIMOHAJBHO 3a-
MeHsIIoIMe KoZieKchl. Hampumep, He cymiecTByeT
JKoJsiorudyeckoro kKojgekca P®, Ho B akoJioruye-
CKOM mpaBe 6a30BbIM siBJisieTcd PefiepasbHbIi
3akoH oT 10 sauBapsa 2002 r. Ne 7-®3 «06 oxpa-
He OKpyxawliel cpefbl». B cT. 3 «OcHOBHBIE
MPUHIUIIBI OXPAHbI OKPYKaIOIeN CpeJibl» 3TOTO

HOPMaTHBHOI'O MPAaBOBOI'0 aKTa 3aKpeIlJIeHbl He
TOJIbBKO IPUHIMIIBI OXPaHbl OKpYKalollled cpe-
Zbl, HO U, KaK CIIpaBe/JINBO OTMeYaloT UcCaes0-
BaTeJIH, IPUHLUIIBI BCETO 3KOJO0TMYECKOr0o IpaBa
[2, c. 158]. [Ipu aTOM nepevyeHb NPUHIIUIIOB 3KO-
JIOTMYECKOTO0 NpaBa He UcYepIbIBAeTCsl Tepevuc-
JIeHHbIMH B CT. 3 PefepasibHOro 3akoHa «06 ox-
paHe OKpyXKalllel cpeJbI».

MeTozosorudyecku 6oJsiee CJIO0XKHOW  SB-
JIleTCs CUTyalus C NpUHLUIAMHU Jpyroil He-
KOAUUIMPOBAaHHOM oOTpaciu - NpefNpUHU-
MaTesJbCKOro npasa. B cdepe perynupoBaHus
npeANpUHUMATENbCKON [1eITeJbHOCTh OTCYT-
CTBYeT He TOJIbKO KOAUGUIIMPOBAHHBIN aKT, HO
U KaKOH-JMO60 HOPMATUBHBIM NpPaBOBOW aKT,
KOTOpPbIA 6€30rOBOPOYHO MOXHO ObLIO Obl Ha-
3BaTh OCHOBOIOJIArawIUM HUMEHHO B JaHHOH
cdepe ob1IeCTBEHHBIX OTHOIEHUH. OTCIO/1a BbI-
TekaeT MNpo6/jeMa HCTOYHUKOB 3aKpelJeHUus
NPUHLUMUIOB NpeAlpUHHUMATENbCKOTO IIpaBa.
B HayyHOU suTepaType MpenJiOKeHbl COBep-
IIEHHO pa3Hble MOJX0JAbl K BblJleJIEHUI0 NPUH-
LJUIOB NpeANpUHHUMATENbCKOTO IpaBa.

INPUHLIMNBI NPEANPUHUMATEJ/ILCKOIO
INPABA B KOHTEKCTE JHCKYCCHH

0 MECTE NPEANNPUHHUMATEJ/IBCKOIO
MPABA B CHCTEME POCCHICKOIO NPABA

He TOJIbKO OTCyTCTBHE OCHOBOIOJIATAIOIIETO
HOpPMaTHBHOI'0 IPAaBOBOTO aKTa B chepe perysiu-
pOBaHUS NpeANPUHUMATENbCKOU JesaTeTbHOCTH
NPUBOJIUT K TPYTHOCTSIM Bbl/leJIeHUs TPUHIUIIOB
npeAnpuHUMaTebCKOTO npasa. J[pyruM HUcToy-
HUKOM JIaHHOU Npo6JieMbl IBJISIETCS TO, YTO B Ha-
YYHOH cpejie MPoJ0/nKaeTcs 06Cy»KjeHrne MecTa

(28]

Ne 3 (81) 2025



Theoretical and Historical Legal Sciences

npeJNpUHUMATEbCKOrO IpaBa B CUCTEME pPOC-
CUICKOTr0 MmpaBa.

OT oTBeTa Ha BOIpPOC, YTO IpeACTaBJSAET
cob6oil mpaBoBOe 06pa3oBaHUe «IpeAlNpPUHUMA-
TeJIbCKOE MPaBO», 3aBUCUT U IepedyeHb BblJie-
JgeMblx npuHuunoB. CorsacuMmcsa ¢ npodecco-
poM A.A. JleMU4eBBIM, YTO €CJIM pacCMaTPUBATh
npeJNpyuHAMaTeJbCKOe IpaBO B KadyecTBe IO-
JOTpac/Ju TPaXKAAHCKOro NpaBa, TO IepeyeHb
NPUHIUIOB 6yZeT oAuH. Ec/u ke BUJETh B HEM
KOMIIJIEKCHYIO OTpac/Jb POCCUHCKOrO IpaBa, ToO
nepevyeHb 6YAET UHBIM [3].

Eciu paccmatpuBaTh NpeANpUHUMATEb-
CKOe MpaBO B KayecTBe MOJOTPACAd TIpax-
JlAaHCKOT0 MpaBa, TO JIOTUYHO MPU3HATh, 4YTO
OPUHLUIBI NpeAIpPUHUMATENbCKOTO MpaBa 3a-
KperieHbl B cT. 1 'K P®. [Ipu 3ToM Heo6x0A1MMO
OTBETUTb Ha BOIIPOC, BCe JIM NMPUHIUIBI I'Pax-
JIAaHCKOTO MpaBa SBJASITCH NPUHLUIAMH Mpes-
IpUHHAMATeJbCKOTO paBa.

B pamkax AaHHOW paGoThl B Hally 3ajady
He BXOJMT ydacTHe B JUCKYCCHUU O MecCTe Ipej-
IIpYHUMaTeJbCKOIo NpaBa B cucTeMe npasa Poc-
cuiickoit @enepanuu. Jluib c/lesaeM OrOBOPKY,
4YTO Haubosiee BepHBIM HaM BHUJUTCA MOJAXOJ,
B paMKax KOTOpOro IpeANpUHUMAaTe/bCKOe Ipa-
BO paccMaTpUBaeTcsl B KaueCcTBe KOMIIJIEKCHOU
oTpacJ/iy IpaBa.

K HacTosAleMy MOMEHTY UMeeTCs1 HECKOJIb-
KO KPYIHBbIX HHTEpPECHbBIX UCCJIeL0BAaHUH, B KOTO-
PBIX pacCMaTPUBAIOTCs NMPUHLHUIBI NpeJNpPUHHU-
MaTeJibCKoro npasa. Hanmpumep, B MoHorpaduu
«[Ipo6sieMbl peannsalMy NPUHIMIIOB IpaBa B
npeJNpUHAMAaTebCKON JeaTeJbHOCTUY» LINUPO-
KUM KOJIJIEKTHBOM aBTOPOB, B TOM YHCJIE U BECh-
Ma aBTOPUTETHBIX, IMPEANPHUHSTA HHTEpecHas
NONBITKA OCBEeLeHUs JelCTBUs IPUHLUIIOB IIpa-
Ba B NpeANPUHUMATENbCKON JeTeJbHOCTH [4].
[Ipu xopoiieM CTPyKTypUPOBAHUU TEM HE MEHEE
JlaHHas paboTa NpeAcTaBJsieT COO0M, 10 CYyTH, He
MoHorpauio, a COOPHUK CTaTel Mo onpeJeseH-
HOM mpo6J/ieMaTHKe. PasHble aBTOpBI U3JI0XKUIN
B Hel CylleCcTBEHHO OT/JIMYaKIHecs B3MJAbl Ha
npo6JsieMbl NPHUHLMUIIOB NpeJNpUHUMATENbCKO-
ro npasa C aKLleHTOM Ha peaJM3alMIo oblienpa-
BOBBIX IPUHLUIIOB U NPUHLUIIOB IPaXKJaHCKOIO
npaBa B IpeJpUHUMATENbCKON JesTebHOCTH.

JpyruM cepbe3HbIM HeAO0CTAaTKOM JaHHOU
paboThbl fABJSIETCA TO, YTO B Hell BIepeMeLIKy
paccMaTpUBAKOTCA KaK COGCTBEHHO NPUHLUIIBI

IpaBa, UMelollye NpsMoe 3aKpelnJyeHhe B HOp-
MaTHBHBIX NPABOBbIX aKTax (HampuMep, 3aKOH-
HOCTH, I0pUAUYECKOr0 PaBEHCTBA, J00pOCOBECT-
HOCTH, CBOOO/IbI JIOrOBOPA U /Ip.), TaK U 6OJIbILIOE
KOJIMYECTBO JOKTPUHAIbHBIX PUHLUIIOB, KOTO-
pble He UMEIT NPAMOr0 HOPMaTHUBHOIO 3aKpe-
IJIEHUS], @ BBIBOJSITCS aBTOPAMU U3 COJlepKaHus
pa3JIMYHBIX HOPM IpaBa WM U3 OOLUX Hpej-
CTaBJIEHUH O NpaBe (HanpuMep, NPUHLUI COLU-
aJIbHOM CIpaBeAJIMBOCTH, COJHAAPHOCTH, CaMo-
peryJMpoBaHUsi, PAaBHOTO JOCTYTNa K MOJy4eHUI0
rocy/lapCTBEHHOM MOJiep:KKH, obecrieyeHUs1 6a-
JIaHCa YaCTHBIX U yOGJIMYHBIX HHTEPECOB U Ap.).

K coxasienu1o, B KOHEUHOM UTOTe JaHHasA pa-
60Ta He 03BoJsIeT CGOPMUPOBATH YETKOE NpeJ-
CTaBJIeHHMEe HU O NOHSTUU NPUHLUIIOB NpesIpH-
HUMaTeJIbCKOTO IpaBa, HU 06 UX CUCTeMe.

B Ko/i1eKTHBHON MOHOrpaduy, NOCBSILEH-
HOU NPUHIMIIAM YacTHOTO [IpaBa B L|eJIOM, UMeeT-
Csl CaMOCTOATeNbHBIN pasfes «[IpuHIMNBI Npes-
NPUHUMATEJbCKOTO MPaBa», COCTOSAIUN U3 JBYX
[JIaB ¥ OAMHHaALATH naparpados [5, c. 161-229].
HecoMHeHHBIM AOCTOMHCTBOM 3TOT0 HCC/Ie/0Ba-
HUSA ABJISIETCS TO, YTO OHO ONUPAEeTCs Ha UCTO-
puorpadpuveckuil aHaJU3 NOpeJLIECTBYIOLLEH
Hay4YHOW M y4eOHOW JIMTepaTypbl U B HEM HUC-
M0JIb3YIOTCSl MaTepHaJbl CyleOHON NPaKTHKHU.

O6paTvM BHMMaHHe (Ha ypoBHE KOHCTAaTa-
IMM) Ha TO, YTO NpeJIpUHUMATe/]bCKOe IPaBO
paccMaTpUBaeTCsl aBTOpaMM MoOHorpaduu Kak
CHHOHMM X035ICTBEHHOTO 1paBa [5, c. 161]. B pa-
60Te NpeANpUHATA MONBITKA BBIAEIUTH 0Olle-
NIpaBOBbIE, MeXOTpacJjeBble U OTpacjeBble NPUH-
MBI IpeAIpUHAMATENbCKOTO IPaBa, a TaKXe
IPUHLHMIBI OTZEJbHbIX ero MHCTUTYTOB. K coxa-
JIEHUIO, NIPU 3TOM NPOUCXOJUT XaOTHYHOE CMe-
lIeHWe HOPMaTHUBHO 3aKpellJIeHHbIX IPUHIIUMIIOB
npaBa U JOKTPUHa/JbHbIX NPUHLUINOB. [Ipnyem
aBTOpPBI He OTPHULIAIOT, YTO MOYTH BCE HA3BAaHHbIE
MMU [pPHUHLHUIBl NpeANpPUHUMATENbCKOTO IIpa-
Ba He MMEIOT NPSIMOTO HOPMAaTUBHOTO COZiepiKa-
HUS, a BBIBOJSTCS MyTEM TOJIKOBAaHHSI 3aKOHO/a-
TeJIbCTBA. B psfie c/iyyaeB 3TO NPUBOJUT, HA Hall
B3IVIS1, K HEHY>XHOM JHCKYCCMHM O TepMHUHax:
KakK Jiy4llle Ha3BaTb TOT WJIA UHOM NPUHLUI, YTO
HY>KHO WUJIM He HY>KHO BKJIIOUHUTD B €ro cofiepixa-
HUe UCXOJs U3 Ha3BaHUA U T. II.

OnpaBJjaHHON MpeACTaBJSETCS HMOCTAHOB-
Ka BOIIpOCa O TOM, MOXKHO JIU IPUHLMIBI [Pax-
JIAaHCKOTO MpaBa, 3akpenseHHble B cT. 1 'K PO,
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CYUTAThb OTpaC/JeBbIMU NPUHIMIIAMHU NpeAnpu-
HUMAaTeJIbCKOTO NpaBa. ABTOpbI JalOT Ha Hero
oTpHLaTeNbHbIN oTBeT [5, c. 166-167]. Ucxoas
M3 M36pPaHHOTO MMU METOJ0JIOTHYECKOro IOJ-
xo/a (HeoTrpaHUYeHHe NPHUHIMIIOB MO3UTUBHO-
ro npaBa OT AOKTPUHAJbHBIX NPUHIUIOB) 3TOT
OTBET fIBJIIETCH eUHCTBEHHO BEPHBIM, IOTOMY
YTO MHAYe MOoJIyyaeTcs, YTO NpeJlpUHUMaTe b-
CKOe IIPaBo BOOOGIIle He UMeeT COOGCTBEHHbBIX HOP-
MaTHBHO 3aKpellJIeHHbIX NpuHNunoB. Ha Ham
B3IJIs1J], aBTOPbI TeM CaMbIM CaMU 3arHaju ceb6s
B JIOTHYeCKy!o JIOBYLIKy. CoBepllIeHHO He 00513a-
TeJIbHO KakJas oTpacjb IpaBa [0J/DKHA UMETb
COOCTBEHHBIN, UCK/IYUTENbHO OPUTHHAIbHbIN
Habop NpuHOUNOB. [la, B GOJBIIMNHCTBE CJy4a-
€B TOJIbKO II0 IlepeYHI0 NPUHLUIIOB MOXHO [J0-
rajlaTbCsl, 0 Kakoi oTpac/au uzet peuyb. Ho aTo
He Bcerja Tak. Hanpumep, npruHUUIBI IpaXKJjaH-
CKOT0 IpolieccyajbHOro npaBa U apOUTpaxKHO-
ro NpoLeccyaJbHOro NpaBa NOYTHU UAEHTUYHBI.
B/AM3KW K HUM U NPUHLUUIBI aAMUHUCTPATHB-
HOro IpoleccyajJbHOro npaBa. Ecium Hanuune
COOCTBEHHOM CUCTeMBbl IPUHIIMIIOB IpaBa MOX-
HO CYUTATb KpPUTEpHEM BblJeJIeHUS OTpacju
npaBa, TO KpUTepUN 3TOT PaKyJbTaTUBHbIN U
JOIMOJTHUTEJIbHBI.

ABTOpBI KOJIJIEKTUBHOM MOHOTpaduu K YHc-
JIy OTpacJjieBbIX NIPUHLUIIOB NpeANpPUHUMATE/Ib-
CKOI'0 IpaBa OTHECJM NMPUHLMI CBOGOABI Ipej-
NpPYHUMATEJbCKOW JesTeJbHOCTH, eJUHCTBa
3KOHOMMYECKOTO MPOCTPAHCTBA, HeAONyLleHHs
Hel06pOCOBECTHON KOHKYPEHLIMH, JJOCTHKEHUS
6asiaHca rocyjapCTBEHHOTO M WHOTO COLMaJib-
HOTO peryJMpoBaHUA NpeJlpUHHUMaTe bCKOU
JestenbHocTu [5, c. 168]. [lo cyTu, npuHIUN
e/JMHCTBa 9KOHOMUYECKOI'0 NMPOCTPAHCTBA — 3TO
He YTO UHOe, KaK MPUHLUI CBOGOJHOTrO NepeMe-
[IeHHUs1 TOBApOB, YCIYT U PUHAHCOBBLIX CPEJCTB
Ha Bced TeppuTtopuu Poccuiickoit @enepauuy,
3aKpemieHHbIH B 4. 1 cT. 8 Konctutynuu PO u
4.5 cT. 1 TK P®. TeM caMmbIM pU3HAETCS, YTO KaK
MUHUMYM OJMH NPUHLMI TpakKJaHCKOro Ipa-
Ba SBJISIETCS NPUHLUIOM HpeJlpUHHUMATEb-
ckoro mpaBa. OcTajibHbIE K€ TPU «OTPACJEBBIX»
NpUHLNIA NpeANpPUHHUMATe/bCKOT0 IpaBa BOBCE
He [BJIAIOTCA NPHUHLUIAMHU NO3WTUBHOIO IPaBa,
IIOCKOJIbKY He HUMeIT NPSIMOro HOPMaTHUBHOIO
3aKpelJieHUs], a NpeJCTaB/sAIT COOOW JOKTpH-
HaJIbHblE IPUHIUIBIL.

MNHON mnoaxoA K BblJEeJE€HUI0 NPUHIUIIOB
npeANpUHMMaTe bCKOTO NpaBa NpejCcTaBJeH B
crtatbe C.A. [toToBa 1 U.A. AeliKoBOU. ABTOpBI
[oJIararT, YTO CUCTeMa NMPUHLUIIOB NpeAnpu-
HUMAaTEeJNbCKOr0 MpaBa BKJKYAET PSAJ NPUHIIU-
0B IpakJJaHCKOr0o, KOMMepPYeCcKoro, Koprnopa-
THUBHOT0, JJOTOBOPHOI'0 M X035IMCTBEHHOTO IpaBa
[6, c. 113]. Takoi moaxoa CBUAETENbCTBYET O BEP-
HOM NIOHMMAaHUH NpeAINpPUHUMATENbCKOT0 MPaBa
KaK KOMILJIEKCHOM OTpac/id POCCHUICKOTO NMpaBa,
HO YTO KacaeTcsl MPUHIUIIOB 3TON OTPAC/IH, TO
[OJIYYaeTcs], YTO B HEKOTOPBIX CAy4asiXx aBTOPbI
IBITAIOTCS «BbIPA3UTh HEU3BECTHOE 4yepe3 He-
n3BecTHOe». OTKPBITBIM OCTaeTCs BONPOC, YTO
NpeJCcTaBASAIOT CO00W Takue IpaBoBble 06pa-
30BaHUs, KaK KOMMepuecKoe, KOpPIOpPaTUBHOE,
JIOTOBOPHOE M XO3sIICTBEHHOE MPaBo, HO CaMoe
IJIaBHOE - I[/le MMEHHO 3aKpeIJieHbl (M 3aKpenie-
HbI JIM) HIPUHIUIIBI 3TUX IPABOBBIX 06Pa30BaHUH.
Ha 3Ty Bompockl aBTOpbI He Ja/id OTBETa, Orpa-
HUYMBIIMCh NPOCTBIM MepevyrcjeHUeM KOHCTHU-
TYLIMOHHBIX IPUHIMIIOB NPaBa, NPUHIUIIOB pa-
Ba, 3aKkpemnieHHbIX B CcT. 1 'K P®, u pasnnyHbIx
JOKTPHUHA/IbHBIX TPHUHIUIIOB.

AHann3 Hay4HOW JIUTEpPATypbl NPUBOJUT K
BBIBO/ly, YTO pacCMOTpeHHe MNpobJeMbl NPHUH-
LJUIOB NpeANpPHHUMATENbCKOTO paBa B COBpe-
MEHHOW Hay4YHOU JInTepaType HOCUT CIOHTAHHO-
MEeTOJ0JIOTUYECKUN XapaKTep U OCYLIeCTBJIs-
eTcsi 6e3 KakoM-1M00 MPUBSI3KU K €CTECTBEHHO-
IpaBOBOMY, JHUOGEpPTapHOMY, MO3UTUBUCTCKOMY
WJIU UHTETPAaTUBHOMY THIY IPaBONOHUMAaHHUS.

B 3TOM mJ/laHe MCKJIIUYEeHUEM SIBJSETCA pa-
6ota A.A. JlemuyeBa [3]. B Heli aBTOp, npuaep-
’KMBasiCh NMO3UTHUBUCTCKOIO MOJX0/A3, KOTOPBIN
OH TOCJIe/JOBAaTEeJbHO IPUMEHSIET K BbIJ€JIEHUIO
NPUHIUIIOB pa3J/IMYHbIX OTpacjei npaga [7; 8; 9],
BbIJeJINJI TPUHIUIBI NpeANPUHUMATENbCKOTO
npaBa. [IpaBaa, cziesian OH 3TO TOJBKO Ha OCHO-
BaHUU aHasn3a Koncrutyuuu P®. Beero, no ero
MHEHHI0, CyIlecTBYeT YeTbIpe KOHCTHUTYLUOH-
HbIX IPUHIMIIAa IPAaBOBOT0 PEryJIUpPOBaHUs IPES-
NpUHUMATENbCKOH eSITeJIbHOCTH: IPUHILIUII CBO-
60/l TpeANPUHUMATENbCKON JesTeNbHOCTH;
NPUHLUI eJUHCTBA 3KOHOMUYECKOTO MPOCTPaH-
CTBa, CBOOOJHOI0 NepeMellleHHs1 TOBAPOB, YCAyT
¥ QUHAHCOBBIX CPEACTB, IPUHIHUI IOPUAUIECKO-
ro paBeHCTBA U MPUHLUII HENPUKOCHOBEHHOCTH
YaCTHOM, rOCyAapCTBEHHON, MYHULIMNIAJAbHON U

[30]
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HMHBIX GOpM cOO6CTBEHHOCTH [3]. MBI MOJHOCTHIO
paszesisieM JaHHYI0 TOUYKY 3peHHUs, HO 10JIaraem,
YTO Ha3BaHHbIMU KOHCTUTYLMOHHBIMU HPHUH-
[IMIIaM{ He OTPAHUYMBAIOTCA HNPUHLHUIbBI TpeJ-
IpHYHUMaTeJbCKOro npaBa. Kak MUHUMYM cylie-
CTBYIOT ellle 00llenpaBOBble NPUHLUILI, chepa
JleICTBUS KOTOPbBIX PACHPOCTPaHsIeTCs Ha BCE OT-
pacsiyi npaBa, BKJIO4Yasi NpeJIpuHUMAaTeNbCKOE.

HOPMATHUBHO 3AKPEIIJIEHHBIE NNPUHIIUIIBI
NPEANNIPHUHHUMATEJ/IBCKOI'O ITPABA

[lo HamleMy MHeHMIO, B pPOCCUHCKOU NpaBo-
BOM CHCTeMe CyILeCcTByeT BOCEMb KOHCTUTYILU-
OHHBIX 0611leNPaBOBbIX IPUHLUIIOB: 3aKOHHOCTH
(4. 1, 2, 3 ct. 15 KoHctutyuuu P®); rapantupo-
BaHHOCTU OXpaHbl IpaB U CB0OOOJ, yesiOBEKa U
rpaxaanuHa (ct. 2, 17, 18, 45, 55, 56 Koncrury-
nuu P®); paBeHcTBa nepef 3akoHoM (cT. 19 Kon-
ctutynuu P®); yBaxkeHUs 4eCTH U JOCTOMHCTBA
audyHocTtu (ct. 21, 22 KoHctutyuuu P®); He-
MPUKOCHOBEHHOCTH YaCTHOH »KM3HH (4. 1 cT. 23,
4.1 ct. 24 Koncrutynuu P®); TaliHbI TepenucKy,
TeslepOHHBIX U MHBIX NEPeroBOpoB, MOYTOBBIX,
TeJierpadHbIX U HHBIX COOOIeHUH (4. 2 cT. 23
KoHctutynuu P®); rapaHTHpPOBAHHOCTH Cyeb6-
HOU 3alUThI IpaB U cB060/, (CT. 46 KoHcTUTYLIMH
P®); rapaHTUpPOBAaHHOCTU IpaBa Ha MNOJIy4eHHe
KBaTMPUIMPOBAHHON HOPUAUYECKON TMOMOLIU
(ct.48 Konctutynuu P®) [10, . 94-109, 286-323].
Bce oHY, KaK ¥ B pyrUX OTPaC/IAsAX IPaBa, JenCcTBY-
10T B cdhepe peryJupoBaHusi NpejlpUHUMaTe /b-
CKOU 1eATe/IbHOCTU. ECTeCTBEHHO, YTO B Pa3HbIX
OTpac/isiX MpaBa poJib KOHKPeTHBIX 001 enpaBo-
BbIX IPUHIUIIOB CYLeCTBEHHO pa3/iu4aeTcs.

Kpome 06111enpaBoBbIX U clieliupUIEeCKUX OT-
pacjieBbIX KOHCTUTYLIMOHHBIX NPHUHIMIIOB MpeJ-
IPYHUMAaTeJbCKOr0 NpaBa K NPUHIUNAM 3TOU
KOMIIJIEKCHOM OTpacju MOXHO OTHECTH W NPUH-
LJMIIbl, HA KOTOPBIX OCHOBBIBAETCS T'PaKAAHCKOE
3akoHoAaTenbCTBO (cT. 1 K PD).

[IpyHUMI paBeHCTBA Y4aCTHUKOB IpakJaH-
CKO-MPaBOBbIX OTHOLIEHUU MpPeCTaBASET COO0H
KOHKpeTHU3al M0 KOHCTUTYLLMOHHOI'O0 MpUHLMIA
paBeHCTBa lepe/i 3aKOHOM. B cBo10 o4epe/b, yuu-
ThIBas, YTO NpeJIpUHUMATE/H ABJSIOTCH Y4acT-
HHKaMHM T[PaXXJaHCKO-IIPABOBbIX  OTHOLIEHHUH,
3TOT NPUHLMII MOXKHO B IIOJIHOW Mepe CYUTaTh U
INPUHLUIIOM NpeANPUHMMATEJIbCKOTO IpaBa.

[IpyHLUN HENPUKOCHOBEHHOCTH COOCTBEH-
HOCTH, SIBJISISICb KOHKpeTH3aL1el 0611 enpaBoBo-

ro KOHCTUTYLIMOHHOTO NMPUHIMIA MPU3HAaHUA U
3alUThl pa3JIUYHbIX GOPM COOCTBEHHOCTH, TaK-
Ke JlelicTByeT B cdepe npeAnpUHUMATENbCKOU
JesiTenbHOCTU. TO XKe KacaeTcsl MPUHIMIIA He-
JIONYCTUMOCTH MPOU3BOJILHOTO BMENIATENbCTBA
KOT0-JIN00 B YaCTHbIE JleJ1a, KOHKPETHU3UPYIOIle-
ro KOHCTUTYLMOHHBIA NPHUHUUIN HENPUKOCHO-
BEHHOCTU 4YaCTHOM >KM3HU U NPUHLUN Oecnpe-
NATCTBEHHOTO OCYIIECTBJEHUSl TpPaKJaHCKUX
npaB, obecreyeHUs BOCCTAHOBJIEHUs HapylleH-
HBIX IIPAB, UX Cy/leOHOH 3al[UThl, KOHKPETU3UPY-
I01[eT0 KOHCTUTYIMOHHBIN IPUHITUI TAapaHTHUPO-
BaHHOCTH CyZ,eOHOM 3aIUTHI IPAB U CBOGO.

B 4.5 cT. 1 'K PO 3akpenJsieH npuHIUI CBO-
60/IHOTO NlepeMellleHHs1 TOBAPOB, YCAYT U pUHAH-
COBBIX CpeJiCTB Ha Bcell TeppuTopuu Poccuiickon
Q®epepanyu. OH KOHKPETU3UPYET COOTBETCTBY-
IOIMM ~ MeXOTpacjeBOW  KOHCTHUTYLMOHHbIN
npuHuun (4. 1 ct. 8 Koncrurynuu P®) npume-
HUTEJbHO K TIpPaXkKJaHCKO-NPaBOBbIM OTHOLIe-
HUSIM. YYUThIBasi XapaKTep HEKOTOPbIX HAMpaB-
JIEHUU NpejNpUHUMATE/NbCKON [AesTeJbHOCTH,
CBSI3aHHBIX C MepeMelleHHeM TOBApOB, YCIYT U
GUHAHCOBBIX CPEACTB, AAHHBIA MPUHIHUI TAKXKe
cjefyeT pacCMaTpPUBATh KaK MPUHLUII IpPeJIpU-
HUMAaTeJbCKOTO MpaBa.

Hcxofs W3 xapakTepa NpeAnpUHUMATENb-
CKOH JlesITeJIbHOCTH, BpsJ JIM HeobGxoauMa Jo-
MOJIHUTEJIbHAsA apryMeHTalusl, 4YTO U B ITOHU
cdepe 06IIECTBEHHBIX OTHOLIEHUH BaXKHEUILYIO
pOJIb UTpalOT TaKHWe OCHOBOIOJIATAloLUE HJIEH,
Kak cBo6ojia foroBopa (4. 1 ct. 1 'K P®), aBTOHO-
MUs BoJiH (4. 2 cT. 1 'K P®) u no6pocoBecTHOCTb
(w.3u4 ct. 1TK PD).

TakuM 06pa3oM, ecinu paccMaTpUBaTh NpeJ-
NpUHHUMAaTeJbCKOE MPAaBO KaK KOMILJIEKCHYIO OT-
pacjb npaBa, TO NPUHUUIBI IPAXKJAHCKOTO Mpa-
Ba, 3aKkperieHHble B CT. 1 'K P®, MoXXHO cuMTaTh
Y IpUHLUIAMU DpeANPUHHUMATENbCKOTO paBa.

3AKJ/IOYEHHUE

3aBepuiasi craThlo, ellle pa3 06paTUM BHHU-
MaHHe Ha TO, YTO CJI0KHOCTh METOA0J0TUYECKUX
npo6JsieM BblJieJIeHUsI MPUHIIMIIOB POCCUMCKOTO
npe/IpUHMMATeTbCKOTO NpaBa 06yCI0BIMBAET-
CAl CNeAYIIUMU 06CTOATETbCTBAMMU:

- KOMILJIEKCHBIM XapaKTepoM OTpAaCJH Npea-
NPUHUMATEJNbCKOTO MPaBa;
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TeOpeTV[KO-VICTOpV[‘IeCKV[e IIpaBOBbIE€ HAYKM

- HEeKOJUQUIIMPOBAHHOCTHIO TNpeANPUHHU-
MaTeJIbCKOT'0 MpaBa U OTCYTCTBUEM HOPMAaTHUB-
HOrO MPABOBOTO aKTa, KOTOPBIA Obl QYHKIHO-
HaJIbHO 3aMeHsJl KOAWUGHUIUPOBAHHBIA AKT B
peryJMpoBaHUM JAaHHOU cpepbl 06IIeCTBEHHBIX
OTHOIIIEHUH;

— BGOJIBIIMHCTBO CIEIUATUCTOB, U3YYaOIUX
npo6JieMbl NpeANPUHUMATENbCKOTO MpaBa, He
OPHEHTHUPYIOTCA Ha KAKOW-JTM6G0 THIT IPABOTIOHHU-
MaHUs U He OTTPAaHUYUBAIOT HOPMATUBHO 3aKpe-
IJIEHHbIe TPUHIUIIBI OT JJOKTPUHAJIbHBIX.

HUcxona w3 Toro, 4YTo npeAnpuHUMATENLCKOE
MPaBO — KOMILJIEKCHAsI OTPAC/Ib POCCUHCKOrO Mpa-
Ba, U NMPUMEHSS MO3UTUBUCTCKYI) METO/I0JIOTHIO
K KCCJIeIOBAaHUIO €ro MPUHIUIIOB, MOXHO Cop-
MYJIMPOBAaTh CJjeAylollee onpe/e/ieHrue MPUHIH-
MOB IpeJIPUHUMATENBCKOTO MpaBa: MPUHIMIIEI
npeJNpUHUMATENbCKOTO MpaBa — 3TO OCHOBO-
noJiaramiye HJed NPaBOBOr0 pPeryJupOoBaHUs

npeJpPUHUMATENbCKOU e TeJIbHOCTH, TPSAMO3a-
KkpemsieHHble B KoHctutyuuu PO u 'K PO, npes-
CTaBJsIIOLIMEe CO60M Pa3HOBU/IHOCTb MPABOBBIX U
BBICTyHAIOIIE HENOCPeJACTBEHHBIM IPAaBOBbIM
peryasiTopoM 061[eCTBEHHbBIX OTHOILIEHHUH.

AHanu3 poccruiickoro 3aKOHOIaTeIbCTBA MPH-
BOJUT K BBIBOJY, UYTO MPUHIIUIIbI MpeIpUHUMA-
TeJIbCKOT'O MpaBa B HACTOsILee BpeMs 3aKpeIlie-
HbI To1bKO B KoHcTuTynuu P® u I'K PO. [Ipu sTom
MOXXHO Ha3BaTh TOJIBKO OAWH crenuduueckui
IPUHIUI [peMIPUHUMATENbCKOTO TpaBa — CBO-
00/IbI TIpeNPUHUMATENbCKON JIeTeJbHOCTH, —
3aKpelVIeHHbI Ha KOHCTHUTYLMOHHOM YpPOBHE
(ct. 34 Koncrutyiuu P®). Bce octasibHble HOCAT
JIN60 o6IIenpaBoBod (0G6IIeNnpaBOBble KOHCTH-
TYI[MOHHbIE TMPHUHIUIbI), JU60 MeEXOTpacaeBOH
xapakTep. B mociegHeM ciay4ae MPUHIUIBI MO-
TYT OBbITH 3aKpeIJieHbl KaK Ha KOHCTUTYLIMOHHOM
ypoBHe, Tak U B 'K PD.

CHMCOK UICTOYHHUKOB

1. dopmupoBaHMe U pas3BUTHe OTpaciell mpaBa B
HMCTOPUYECKOW M COBPeMEeHHOM NMpaBoBO# peasbHOCTH Poc-
cud : B 12 T. T. 1. TeopeTUKO-MeTOL0/I0TUYECKHUE ACTIEKThI
o6pa3oBaHHUs OTpacjel pocCUICKOro npasa : MoHorpadus /
nox o6ul. pef. PJI. Xauatyposa. - Mocksa : Opautundopm,
2020.-376c.

2. T'ussaryssnnH PX. [IpyuHLUIBI 3KOJIOTUYECKOTO
npasa / PX. 'u3satysnnus, 3.P. MycuHa // MexayHapoaHbIH
’)KypHa/l TYMaHUTApHbIX U eCTeCTBeHHbIX Hayk. — 2019. -
Ne9-1.-C.157-159.

3. /JlemuyeB A.A. [IpuHULUIIBI NPaBOBOrO peryJ/u-
pOBaHMA NpeANpPHUHUMATENbCKOW JesdTeabHOCTH B Poc-
cuiickoit ®epepanuu / A.A. lemuueB // AKTyasabHi mpo-
6seMH IOpUAWYHOI HAyKH : 36ipHUK Te3 MiKHaApOAHOI
HaykoBoi koHdepeHLii «/lecaTi ociHHI PUIUYHI YUTAHHS»
(M. XmenpHunbKUH, 18-19 snucronaza 2011 poky) : y 4 u.
Y. 3. - XMeNbHUILKUK : BupaBHUITBO XMeJbHUILKOIO
yHiBepCcUTeTy ynpaBJiHHA Ta npaBsa, 2011. - C. 119-123.

4. Ilpo6sieMbl peaju3aluy IPUHLUIIOB I1paBa B NIpe/-
NPUHUMATEIbCKON JleTeJbHOCTH : MOHorpadus / OTB.
pen. B.A. Baiiran, M.A. EropoBa. - Mocksa : Octunuadopm,
2016.-340c.

5. [lpuHUMIOBI YAaCTHOTO MpaBa : MOHOrpadus / mog
pea. TII. MNoamuBanosa, B.B. KBanunoii, M.C. Carauzpl-
KoBa. - Mocksa : [Ipocnekr, 2023. - 400 c.

6. TIuotoB C.A. [IpyuHULMIIBI NpeANPUHHUMATENBCKOTO
npaBa: Tpafuuuu u uHHoBanuu / C.A. [notos, U.A. Anemiko-
Ba // BecTHMK MOCKOBCKOT'0 rOCyAapCTBEHHOTO 06/1aCTHO-
ro yuuBepcureta. Cepus: lOpucnpygenyus. - 2020. - Ne 4. -
C.112-122.

7. JemuueB A.A. K Bonpocy o npuHIMNaxX rpakaaH-
CKOTO IpoueccyaiabHoro npasa / A.A. lemudeB // BecTHUK
CapaToBCKOM rocysapcTBeHHOM akaZieMuu npasa. - 2005. -
Ne 1 (42).-C.92-98.

REFERENCES

1. Khachaturov R.L. (ed.). The Formation and
Development of Branches of Law in the Historical and
Modern Legal Reality of Russia. Moscow, Yurlitinform
Publ., 2020. Vol. 1. 376 p.

2. Gizzatullin R.H.,, Mussina Z.R. Principles of
Environmental Law. International Journal of Humanities
and Natural Sciences, 2019, no. 9-1, pp. 157-159.
(In Russian).

3. Demichev A.A. Principles of Legal Regulation
Of Entrepreneurial Activity in the Russian Federation.
Current Problems of Legal Science: Collection of
Proceedings of the International Scientific Conference
“The Tenth Autumn Legal Readings”. Branch of the
Khmelnytsky University of Management and Law Publ.,
2011, Part 3, pp. 119-123. (In Russian).

4. Vaigan V.A.,, Egorova M.A. (eds.). Problems of
Implementing the Principles of Law in Entrepreneurial
Activity. Moscow, Justitsinform Publ., 2016. 340 p.

5. Podshivalova T.P,, Kvanina V.V, Sagandykova
M.S. (eds.). Principles of Private Law. Moscow, Prospect
Publ,, 2023. 400 p.

6. Glotov S.A., Aleshkova I.A. Principles of
Business Law: Tradition and Innovation. Bulletin of the
Moscow State Regional University. Series: Jurisprudence,
2020, no. 4, pp. 112-122. (In Russian).

7. Demichev A.A. On the Principles of Civil
Procedural Law. Bulletin of the Saratov State Academy of
Law, 2005, no. 1 (42), pp. 92-98. (In Russian).

8. Demichev A.A. On the Principles of Civil
Procedural, Arbitration Procedural and Executive
Law. Bulletin of the Russian Law Academy, 2005, no. 2,
pp- 32-35. (In Russian).

2]

Ne 3 (81) 2025



Theoretical and Historical Legal Sciences

8. /JlemuyeB A.A. K Bonpocy o npuHIUMIAX rpakJaH-
CKOTO MpPOLeCcCyabHOTO, apOUTPAXKHOTO MPOLECCYyaTbHOTO
U UCIIOJIHUTEJIbHOTO TpaBa / A.A. [lemuyeB // BectHuk Poc-
cuiickoll npaBoBoi akageMuu. — 2005. - Ne 2. - C. 32-35.

9. JlemuyeB A.A. [103UTHBHUCTCKasA KJacCUPUKALUA
MPUHLUIOB COBPEMEHHOTO POCCUICKOro MpaBa KJjaccudu-
kanuu / A.A. lemuues // TocynapctBo u npaBo. - 2014. -
Ne 5. - C.5-13.

10. Wnroxuua B.A. [IpyuHuunbl npaBa B HalMOHa/bHbBIX
NnpaBoBbIX cucTeMax Poccuiickoit ®enepanuu u Pecniy6iuku
ApmeHus (cpaBHUTEIbHO-IPABOBOE HCCJIE[0BaHUE) : MOHO-
rpadus / B.A. Wtoxuna ; noj pen. A.A. lemudeBa. - MockBa :
JupekT-Menua, 2024. - 408 c.

NH®»OPMAILIYSA O ABTOPE

9. Demichev A.A. Positivist Classification of
Principles of Modern Russian Law. State and Law, 2014,
no. 5, pp. 5-13. (In Russian).

10. Ilyukhina V.A.; Demichev A.A. (ed.). Principles
of Law in the National Legal Systems of the Russian
Federation and the Republic of Armenia (Comparative
Legal Study). Moscow, Direct-Media Publ., 2024. 408 p.

WnroxuHa Bepa AnekcaHOBHa - JJOKTOp IOpUAUYECKUX HAYK, JOLEHT, npodeccop KadeApbl TEOPUHU rocyfapcTBa U Ipa-
Ba, MeXJyHapoJHoro U eBponeickoro npasa Akagemun ®CUH Poccruy; rnmaBHBIN HayYHBIA COTPYAHUK HAYYHOTO [eHTpa
Huxeropo/ickoro MHCTUTYTAa ynpaBJieHus — punnana PAHXul'C.

INFORMATION ABOUT THE AUTHOR

Ilyukhina Vera Aleksanovna - Doctor of Law, Associate Professor, Professor of the Chair of Theory of State and Law, International
and European Law of the Academy of the Federal Penitentiary Service of Russia; Chief Researcher of the Scientific Center of the
Nizhny Novgorod Branch of the Russian Presidential Academy of National Economy and Public Administration.

CraTbsa nocrynuia B pegakuuio 01.07.2025; ogo6peHa nocie peneHsupoBaHus 28.07.2025; npuHsTa K ny6sinkauuu 28.07.2025.
The article was submitted 01.07.2025; approved after reviewing 28.07.2025; accepted for publication 28.07.2025.

TIPABOBOE 'OCYJAPCTBO: TEOPVIA 1 TIPAKTUKA

B



