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K wagany XIX B. crano oueBuaHbM, 4To 3MmH- By the beginning of the XIX century, it became
pHUYeCKUil METOJI, JIETIIHI B OCHOBY Teopuu 00- evident that the empirical method, which had
IIECTBEHHOTO JIOTOBOpa, He B cocrostuuu pac- formed the basis of the theory of social con-
KPBITh CaMO# CYyIIHOCTH TpaBa W omnpeaenuth tract, was not able to disclose the very essence
TEHJICHIIMM €r0 Pa3BUTHS Ha HOBOM BuTke 00- Of right and determine the trends of its devel-
IIECTBEHHOTO TMporpecca. B cBoro odepenpb, pa- opment on a new round of social progress. In
[IHOHAIMCTHYECKAss METOI0JIOTHH HOBOeBporeii- its turn, the rationalistic methodology of the
CKOM peJaKIIMy TEOPUH eCTECTBEHHOTro mpaBa He New European edition of the theory of natural
MOTJIa IaTh HUKaKoW albTepHaTUBBI dMmupu3My, law could not provide any alternative to empir-
KpOME pacCyJ04YHOTo JeAylupoBaHus oOmux icism, except rational deducing general provi-
NOJIOKEHUH TOJMTUKO-IpaBoBOil Hayku u3 sions of political and legal science from “innate
«BPOXKACHHBIX UJEH pasymay, KoTopble K KoHIy ideas of mind”, which by the end of the 18th
XVIII B. mpeacTaBIsiiMCch 4YeM-TO MPOM3BONIBL- Century seemed to be something arbitrary and
HBIM M COBEPIICHHO apXaudHbIM. completely archaic.
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[Tonutuko-npaBoBas koHuenuust [.B.®. I'erenst ckiagpiBaiach MOJ HEMOCPEACTBEHHBIM
BIIUSTHUEM TBOPYECTBA €T0 MPEANISCTBEHHUKOB B HEMEIKOH Kilaccuueckoi ¢unocodpuu: M. Kanrta u
N.I'. ®uxre [1; 22], unpeir dpanimysckoro u Hemenkoro IIpocemenuss XVIII B., ocoGeHHO
III.-JI. Monteckbe u XK.-XK. Pycco [5, c. 17-18], B Heckonbko Menbien crenenu — WU.I'. T'epaepa, a
TaK)Ke MO MPSIMbIM BIMSIHUEM aHTUYHOIO HACEeAUs, Mpexkae Bcero, KoHeuHo, Ilnarona u Apucro-
tenst [3; 7; 20]. Tpynsr T. ['o66ca u k. Jlokka [9, c. 36-50], mpoaomkaBiine ocTaBaThes BOCTPeOo-
BaHHBIMHM U BO BpemeHa [erens, Obuid 0OBEKTOM MOCTOSIHHOW KPUTHUKU HEMEIKOTO KJIACCHKA, MO-
pBaBmiero ¢ Tpaaunusmu Yuenue [lnarona u Apucrorens o BceoOIeM Havalle 3aKOHOB M TIPHHIIH-
OB CMPABEVIMBOCTH CTAJI0 TEOPETUUECKONH OCHOBOM ISl pa3BUTHUS MIPE/ICTABICHUI O €CTECTBEHHOM
npaBe. IMEHHO TeOpUs E€CTECTBEHHOI'O ITpaBa CTaja OCHOBHOM MMApaJUrMOW INPaBOBOM MBICIH
BILUIOTH 710 31n0xu HoBoro Bpemenu [19, c. 40-41]. Teopust ecTeCTBEHHOrO IpaBa IOJy4aeT CBOE
kiaccuueckoe odopmienue B paborax ®ombl AkBuHCKOro. @oma AKBUHCKHI TpakTOBaj €CTe-
CTBEHHOE IPaBO Kak 0ocoboro poaa cybcraniuio. Takum oOpa3oM, MOXKHO TOBOPUTH 00 OKOHYA-
TEIBHOM O(OpMIICHHN CYOCTaHIIMOHAIMCTCKON MOJIENIM €CTECTBEHHOTO IIPAaBO KaK OCHOBHOM HCTO-
pUYecKOl mapagurMe ImpaBoBOil MbICIU: «Y AKBHHATa €CTECTBEHHOE MPABO MBICIUTCSA TOJIBKO B
€AMHCTBE C IMO3HAIOUIUM pPa3yMoM, ¢ cyObekToM. Ho 3TO enuHCTBO (B OT/IMYME OT MO3JHEHIICH,
KaHTOBCKOM) TPaKTOBKM HE KacaeTcs CaMOil CYIIHOCTH €CTeCTBEHHOTrO MpaBa, KOTOPOe, TaKUM 00-
pa3oM, TOHUMAETCS KaK BCEro JIUIIbL HEKOTOpas BeuHas cyocTanius» [19, c. 42].

['eremto Obuto Omm3Kko ycrtaHoBleHHOe DOMOH 00s3aTeTbHOE COOTHECEHHE ECTECTBEHHOI'O
IpaBa ¢ pa3yMoM, 9TO MPEABOCXHINAIO Oyaymuii pedIeKCHBHBIN TOIX0/I, CTABIINI OCHOBHOM JIOMH-
HAHTON METO/OJIOTUU KJIACCUYECKOro HEMELKOro uieanu3ma. Bmecre ¢ TeM 4uCTO OOBEKTHUBHBIN
CyOCTaHIIMOHAIIN3M TEOPHUU €CTECTBEHHOTO MPaBa B €r0 TOMUCTCKOW pelaKklIny He yCcTpauBail (Huiro-
cota, yuuBIIEro, 4YTO BCeoOIIee Hy)KHO MMOHMUMATh HE TOJBKO Kak CyOCTaHIIMIO, HO M Kak CyOBeKT [4,
c. 431]. dns Ierens orpaHUYEHHOCTh TEOPUU €CTECTBEHHOTO TpaBa COCTOsJIa UMEHHO B TOM, YTO T€-
Ma cyObeKTa He Urpajia B Heil JocTaTouHO 3HauuMoin poiu. OHaKO YTOOBI TOCTUYD YPOBHS JIHANEK-
TUKH CYObEKTa U 00BEKTa B IpaBe, IOPUINYECKAsT MBICTH JOKHA Obljla MPONTH MyTh, HAMEUEHHBIH
¢unocodueit Hosoro Bpemenu (XVII — XVIII BB.), kotopas, HaunHas ¢ P. Jlekapta u JIx. JIokka, ne-
JIaeT MpoOJIeMy OTHOIICHUS CYObeKTa U 00BhEeKTa IIEHTPAIbHOM mpobemoii mo3Hanus [17].

OpueHTupysach, COOTBETCTBEHHO, HA SMIUPUUYECKYI0 W PALMOHAIUCTUYECKYI0 METO0JIO-
THYECKYI0 MOJIENIb COOTHOIIEHUSI CyOBbeKTa U 00BEKTa MO3HaHUs, IpaBoBas Teopus B anoxy Hosoro
BPEMEHU TaKK€ pa3BUBAJIACHh KaK palMOHAIMCTHYECKas Wiu sMmnupuueckas teopus. [locnennss
ObLTa Ipe/cTaBieHa KOHLENUUEH OOIIECTBEHHOTO JI0rOBOpPa, BHIBOJIMBIICH OCHOBBI T'OCY/IapCTBa,
mpaBa ¥ MOPAIH U3 IMIHUPUYECKH (UKCUPYEMBbIX (PAKTOB OOIIECTBEHHOTO COCTOSIHHS YETOBEKa.
B pamkax oOmiecTBeHHOTO J0T0BOpa, coriiacHo T. ['060cy, mpaBa Kaxa0ro OT4YKIAIOTCS B MOIb3Y
00IIIero cyBepeHa — rocyapcTBa, a TaK)Ke YCTaHABIMBAETCS CHCTEMa MEePBOHAYAIBHBIX €CTECTBEH-
HBIX 3aKOHOB, OOBEIMHSIONINX B ce0e Havala Kak mpaBa, Tak ¥ HpaBCTBeHHOCTH [8]. ['erens mocne-
JI0BaTE€IbHO KPUTUKOBAT JIOMHUHHPOBABIIYIO B €T0 BpEeMs TEOPUIO OOIIECTBEHHOTO JOTOBOpA 3a €e
AMITUPUYECKUE TIPEANOChUTKH [23, ¢. 75-78]. OH cumTan, 4TO TAaKOro pojaa TPAKTOBKAa HE MOXKET
OBITHh HU YHCTO TEOPETHUUECKON MOAEINBI0, TTOCKOIBKY HE PACKPBIBAET CYITHOCTHBIX XapaKTePUCTHK
MpaBa U rOCyJapCcTBa, M HE MOXKET MPETEHI0BATh HA HCTOPUYECKYIO aJeKBaTHOCTH [24, ¢. 257]. BhI-
JBUHYTO€ SMIIMPU3MOM B KAu€CTBE MPEANOCHUIKA MPABOBOIO COCTOSIHUSI «ECTECTBEHHOE COCTOSI-
HUe» YeloBeKa U o0IecTBa sBNseTcs, mo Meicinu ['erens, He Oonee yeM TeopeTHdeckor (pukiueit
[23, c. 72-75]. B npoTHBOIOJIO)KHOCTh YCTaHOBKAM JMIIMPU3MA, PALMOHAIUCTUYECKAs JIMHUS B
npase (hopMHUpOBaJIach HA OCHOBE MOHUMAaHUS €CTECTBEHHOI'O MpaBa Kak «BPOKJIECHHOW HJIEU pa3y-
May. Takoro poma uae HENb3s HU IMIUPUYECKH OOHAPYKHUTHh B UyBCTBEHHOM MHpE, HU MPOH3-
BOJIbHO 000cHOBaTh. OHa 00s1aJaeT aBTOPUTETOM OOKECTBEHHOW MYIPOCTH, OyIydd YHUCTO paIuo-
HAJIBHOW U, 10 CYTU CBOEH, CEKYISIPHON MBICIBIO.
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[TepBbIii 0Opa3zer paunoOHAIMCTUYECKOTO MBIIIICHHS B IIpaBe ObLI MpeAcTaBieH B Tpyae I'y-
ro I'ponus «O npase BOWHBI U Mupa». I'pounii BBOIUT pa3iavyue IpaBa €CTECTBEHHOIO U IIpaBa BO-
neycraHoBiieHHOTo [14; 21]. M3 uucna mplcauTenedl palMOHaIMCTUYECKOTO HAIpaBJIE€HUS OYEHb
3HAYUTENNbHOE BIMSAHUE Ha (JOpMUPOBaHHE MOJIMTHKO-IIPaBOBOM KoHuenuuu I'erens okasan b. Cniu-
HO3a. DTO BIMSHUE CIIEMUAIBHO Hccienyercs B MoHorpaduu b. I'tonrépena «3nauenne CHMHO3BI
115t [erenst — UTeHus mo ero Teopuu rocyaapcTsa v nmpasa» [23]. B Hell moguepKuBaeTcsi HCKIIOYH-
TEJIbHOE 3HAUEHUE, KOTOPOE MMEET MOHATUE IPUPOJbI YEJIOBEKA B YUYEHUH O I'OCYJAapCTBE TOIO U
apyroro melicautens. Jus CrrHO3bI ONpeneNsolUM HadyaloM NPAaKTUYECKON NEATEIBHOCTH Yelo-
BEKa B TIOJUTHKO-TIPABOBOM c(pepe SBISAETCS ero «HEeMmOoCPeICTBEHHBIN mophiBy. s ['erens — moHs-
THEe cBOOOAHOI Bomu. BaxkHo, uro ['erens He mpocTto kputukyer CIUHO3Y 3a €ro «CyOCTaHIMOHa-
JM3M», HO TO, YTO OH PACKPBIBAET 3aKIIIOYAIOIIUICS B 3TOM CYOCTaHIIMOHAIN3ME MOTEHIUAN CYO'h-
€KTUBHOCTH, KOTOPYIO I'OJIJIAHACKUM MBICIUTENb CTPEMUIICS PEAIN30BATh TAK)KE U B YUCHUH O Ipa-
Be U rocyaapcTse. LlenTpanbHoe 3HaueHue B yaeHud CIMHO3bI O CyOCTaHIIMM KaK OCHOBE €IMHCTBA
cBOOO/BI M HEOOXOAUMOCTU MMeNo A ['erens moHuMMaHue CyOCTaHIIMM KaK «IIpUYUHBI CaMOM ce-
0s1», causa sui. Ecim Ob1 aBTOp «OTHUKM» PACKPBUI COAEP)KAHHE STOTO MOHSTHSA, OH IMpHIIEN OBl K
KOHKPETHOW AMajeKTHKe cB0oOOIbl W HeoOxoxumocTH. Ho g sToro tpeboBaioch TO IBMIKEHUE
MBICJIH, BTOPOE TpUIAll el TpaHCHeHIeHTann3M ¢uocopun npasa Kanra. B mobom cimyuae, ObLt
BAKEH U MPOJYKTUBEH MOTCHIIMAJ, 3AKJIFOYAIOLIUICS B TOM BEKTOPE Pa3BUTHA MOJIUTHKO-IIPAaBOBOU
MBICIIH, KOTOPbIN ObLI 3a/1aH €1 CIMHO30H.

B xonue XVII B. oquuM 13 Haubosiee N3BECTHBIX TEOPETUKOB MIPAaBa PALlMOHAIUCTHYECKOTO
HarpaBJIeHUsT cuuTaicss Hemernkuid opuct Camyais [lypennopd. U3 yuenus ['porus [Tydermopd
OepeT MOHMMaHHE ECTECTBEHHOI'O 3aKOHAa Kak IpOsBIEHUs BOJIM bora, BIOXKHUBILEro B 4YelOBEKa
cTpemieHre K obOmeHuto [15; 16]. OxoHuarenpbHOEe OPOPMIICHHE PANMOHATMCTHYCCKAS MOJIENb
€CTECTBEHHOTI'0 IpaBa noiydaer B uaesx [.B. JleliOHuua u B Tpyaax cucTeMaTu3aropa ero y4eHus
X. Bonbda. Bonsdpuanckas merapusnka MoKougach Ha HEKPUTUIECKOM OTIEPHPOBAHUN MOHATUSIMH
KaK BHYTPEHHHUMH XapaKTEepPUCTHUKaMH caMuXx 1o cebe Bemeil. Eit Obl1o npucyiie oTpunanue uaeu
pa3BUTHA NPaBa, MOCKOJIbKY BCE 3aKOHBI MOKHO OBLIO JEAYILMPOBATh U3 HEM3MEHHOM e MPUPOIbI
yenoBeveckoro pazyma. Panmonanuctuueckas merononorus X VII-XVIII BB. Obina HampaBieHa Ha
aHaJIN3 OOIIMX MOHATHUN, KOTOpBIE MPH 3TOM BOCHPHUHUMAINCh HEKPUTUYECKH, KOTJa C OIpenene-
HUSIMH MBIIIJIEHNS, 110 BhIpakeHUto Puxre, oOpalanuck Kak ¢ ONpeleNeHUs MU Belled caMux 1o
cebe. B nrore Hayku, OpMEHTHPOBAHHbBIE HAa PAL[MOHAIMCTUYECKUE NApaJurMbl (Kak HAyKH O MpHU-
poJe, Tak U Hayku o0 ol1iecTse), Bce Oojiee yriIyOasuluch B yTOHUCHHbIE AU(PepeHIrauy NoH -
TUH U UX KJIacCU(PUKAIIHUIO U BCe O0Jiee OTPHIBATIUCH OT peabHbIX MpobsieM onbiTa. B cBOIO ouepenn
y4YeHbIE-OMIUPUKH, Beiel 3a ['006com u Jlokkom, Bce Oosiee OTKa3bIBAIMCh OT KAaKMX-JIHOO Mac-
mTa0HBIX 0000IIEHNH U Bce Oojiee yriyOssiiuCh B YHCTO BHEIIHEE ONUCAHUE U KJIaCCU(UKALNIO
SBJICHUH MPUPO/IBI U 00IIeCTBEHHOH *U3HU. [IpaBoBast 1eHCTBUTENBHOCTh B TAKOM Cllyyae OCTaBa-
nachk 0e3 HajaJeXallero TeEOpeTUYecKOro 0O00CHOBaHMS, a IOTOMY BBIBOJIbI IPABOBEIOB-IMIIMPUKOB
IIPOU3BOJIMIIM BIIEUATIIEHUE ITPOU3BOJIBHBIX CyXkAcHUM. [IpeononeBas orpaHM4EHHOCTh KaK paryo-
HaJM3Ma, TaK U SMIUPU3MA, «KJIaccuueckas HeMmelkas ¢puiaocodpus mpaBa HU BOCCTaHABIMBAET TE€O-
PHIO €CTECTBEHHOTO MPaBa, HU MPOJIOHTUPYET KOHIENTYaIbHbIE OCHOBAHUS OOIECTBEHHOTO J0I0-
BOpa, a pa3BUBAaeT NOHMMaHUE MpaBa, OCHOBAaHHOE Ha BIIEpPBbIE MPEICTAaBICHHON B UCTOPUU HAYKH
pa3BepHyTO# punocodckoit MHTEpHpeTanueil XpucTHanckoil uaeun ceodoasl» [18, c. 171].

HoBas comnuanbHas pealbHOCTb, 3asBUBINAsS O ceOe B MpakTuke Bemwkoit dpaHIry3ckoi pe-
BOJIIOLIMH, B UAEAX TYMAaHHU3Ma, IPOCBEILEHHs, pecIyOIMKaHU3Ma U MpaB YeJI0BEKa, MOJ0KEHHBIX B
OCHOBY 3I10XaJIbHBIX MPABOBBIX JOKYMEHTOB (aMepukaHcKkol Jleknapauuu npaB yenoBeka 1776 1. u
¢bpaniy3ckoit Jlexnapanuu npas yenoBeka U rpaxkaanuHa 1789 r.), TpeboBana cBOEro OCMBICICHUS
Ha MPUHIUIHAIBEHO HOBOW TEOpPETUYECKON M Merojaosnoruueckoil 6asze. Ee ocHOBO# cTano TpaHc-
LIEH/IEHTAJIbHOE MCTOJIKOBAaHUE CYIIIHOCTU CBOOO/IbI KaK OCHOBBI IIpaBa, ocylecTBieHHoe KantoM u
nepeocMmeiciaeHHoe ['eresieM B COOTBETCTBUU C MPUHIUIIAMYI CUCTEMHOCTH U UCTOPHU3MA.
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«lexper I'paimanay, 6e3 npeysenuyenus, sBisi- The «Decretum Gratiani» is, without exaggera-
eTcsl MepBbIM MCTOYHMKOM, KOTOpbI mpuBen B tion, the first source that brought into compli-
COOTBETCTBUE M YCTpaHUI mpoThBopeunst Mexxay ance and resolved the contradictions between
HOpPMaMH CpeIHEBEKOBOro KaHoHHYeckoro npasa the norms of medieval Canon law in Western
3ananHoit EBponbl. OcoOblit nHTepec 3anagHbix 1 Europe. Western and Russian experts’ particu-
POCCHICKUX CIEIUAIMCTOB K Tpyay Oomonckoro lar interest to the work of Bologna monk Grati-
MoHaxa ['paiinana BbI3BaH PsiIOM MPHYKH, K uuc- ani is caused by several reasons, among which:
Jy KOTOpBIX cliefyeT oTHecTu: orcyrctBue enu- the lack of common view on the process of cre-
HOTO B3IVIAIa Ha Tpolecc co3faHus jaaHHoro ating this «Decretumy, reasoning on its source
«JlexpeTra», pacCykIeHUs O €ro MCTOYHHMKOBOH base, as well as disputes over the author’s per-
0ase, a TaKKe CIOPHI O JIMYHOCTH camoro aBTopa. sonality. In connection with the above, the au-
B cBs13u co ckazaHHBIM, B pamkax nanHou crateu thor of the article considers the question of the
aBTOp paccMaTpHuBaeT BoIlpoc 00 uctopuu co3na- origin of «Decretum Gratiani» taking into ac-
Hus «Jlekpera I'panmana» ¢ yderom mocnennux count the latest achievements of Russian and
JOCTIKEHUI OTEUeCTBEHHBIX M 3amaaubix creru- \Western specialists on the stated issue. Based
aIMCTOB MO 3asBIeHHOW mpobneMaruke. Tekcr on the research findings, the author comes to
«JlexkpeTa» U3MeHsIICA ¢ TeueHHeM BpeMeHH, Tak the conclusion that the text of the «Decretum
KaK B3MIAAbI ['parana Ha mpaBo, Toxe moasep- Gratiani» changed over time, as views of Grati-
rajluch KOppekimu (oTcrona u cropbl o ToyHod ani on law were also modified (hence the dis-
Jate COo3JaHus MCTOYHHKA M KOJIMYECTBE ero pe- putes over the exact date of the creation of the
nakiwmii). Hauwnas cosmaBate «Jlekper» kak source and its revisions). Starting to create the
yae0HOoe mocoOue M1 TMYHOTOo ucnoiib3oBanus, B «Decretum Gratiani» as a tutorial for his per-
JanbHEWIIeM OH mepepabortan ero B monHoieH- sonal use, later he reworked it into a full-
HBI y4eOHMK KaHOHM4Yeckoro mpasa s ces- fledged tutorial of Canon law for priests and
IICHHUKOB U aJ[BOKaTOB, a 3ateM W B cOopHuk lawyers, and then into a collection of norms of
HOPM KaHOHHYECKOTO TpaBa, mojo0Hbsx kotopo- Canon law, the likes of which did not exist in
My B EBpolie Ha TOT MOMEHT He CYIECTBOBAJIO. Europe at that time.
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