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HMHTEPECOB B YIrOJIOBHOM ITPOLECCE

ON THE RELATIVITY OF THE LIMITS OF PUBLIC AND PRIVATE INTERESTS IN CRIMINAL

PROCEEDINGS

AnHomayus. PaszpaHuveHue Yacmuozo u ny6auyHoO20
UHMepeco8 U Nouck 6a/1aHca mMexcdy HUMU 8 cucmeme
Y20,/108HO-NPOYECCYANbHO20 pPeSyaupo8aHus, mak uau
UHaye, c8s13aHbl CO 8CeMU UHbIMU MeopemuyvecKkumu u
NpaKkmuyeckumMu npooaemamu y20/,108H020 Cydonpo-
uszgodcmea U y20/108HO-NPOYECcyaabHOU NOAUMUKLU.
Bonpocbl coomHoweHust Ny6AUYHbIX U YACMHBIX UH-
mepecos 8cez0a HAXOOU/AUCb 8 3NUYEHMpe HAYYHbIX
duckyccull u ocmpozo udeos102u4ecKko20 npomu8ocmo-
sHUs. Lleawb: nokasams, ymo 8 y20/108HOM npoyecce,
npeumyujecmeeHHas Ny6AUYHOCMb KOMopo20 Hukoz2da
He cmasu/1ackb n0d COMHeHUe, 3auumad 3aKOHHbIX Yacm-
HbIX UHMEPeco8 yuacmHuUKo8 npou3eodcmad no y20/108-
HbIM 0e/1aM U UHbIX JUY, 3d8UCUMbIX 0M 3020 NPou3-
sodcmea, ecezda cocmassana u ny6AuYHbIU UHmMepec
modice. Memodbwi: ucmopuveckuii Memoad no380.1u/ npo-
cnedums 8 JuHaMuke HOpPMUPOBAHUE HAYYHLIX hpeo-
cmassieHull 0 COOMHOWEHUU NYOAUYHbIX U YACMHbIX
UHMepeco8 8 Yy20/1086HOM nhpoyecce; KOHKPEeMHO-0pu-
duyeckull - conocmasums a3mu npedcmas.ieHus ¢ mpe-
608aHUSIMU 3aKOHA, 0elicmeosaswuMu 8 pasHvle Ucmo-
puueckue nepuodsl; Memod cmpyKkmypHO-CUCMEMHO20
aHau3a u cuHme3a Ucno/1b3o8ascsi 0151 060CHOBAHUS
asmopckoli no3uyuu 0MHOCUMe/IbHO Cy6beKmos, npeo-
cmas/asiWux Kaxcowlll U3 aHAAU3UpyeMbiX UHmepe-
€08 8 KOHKPEMHbIX NPABOOMHOWEHUSIX, O COOePHCaAHUU
3Mux UHMEPEeco8 U UX COOMHOWEHUU 8 KANHCOOM CAyHde.
Pesyabmamvl: cchopmyauposaH 8vi80d 06 yca08HOCMU
desieHus1 UHMepecos, 3aWUUaeMblX 8 Y20/108HOM Cy0o-
npouszeodcmee, Ha Ny6/U4Hble U YACMHbIE, NOCKOAbKY
ny6/AuvHoOe Ha4a/0 8cezo y20108H020 npoyecca npeono-
Jidzaem pasHyro 3aujumy Kaxcdozo 3aKOHHO20 UHmepe-
ca, Kmo 6bl HU 8bICMYNAJ €20 HocumeseM 8 KOHKpem-
Holi cumyayuu. Takoti nodxod no3gosiem obecnevumso
3awumy obwjecmsa u Kaxcdozo 4es08eKa U om npecmy-
n/eHutl, U om 3/10ynompebaeHull 81acmuio, npedcmas-
JISIOWUX PABHYI0 Y2po3y 0151 NYyO6AUYHbIX UHMEepPecos.
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Abstract. The distinction between private and
public interests and the search for a balance
between them in the system of criminal procedure
regulation are in one way or another connected
with all other theoretical and practical problems
of criminal proceedings and criminal procedure
policy. The issues of the relationship between
public and private interests have always been at
the epicentre of scientific discussions and acute
ideological confrontation. Purpose: to show that in
criminal proceedings, the overriding publicity of
which has never been questioned, the protection of
the legitimate private interests of participants in
criminal proceedings and other persons dependent
on those proceedings has always constituted a
public interest as well. Methods: the historical
method allows us to trace the dynamics of the
formation of scientific ideas about the relationship
between public and private interests in criminal
proceedings; the concrete legal method consists in
comparing these ideas with the requirements of
the law in force in different historical periods; the
method of structural-system analysis and synthesis
is used to substantiate the author’s position on
the subjects representing each of the analysed
interests in specific legal relations, on the content
of these interests and their correlation in each
case. Results: the article formulates a conclusion
about the conditionality of dividing the interests
protected in criminal proceedings into public
and private ones, since the public beginning of
the entire criminal procedure presupposes equal
protection of each legitimate interest, no matter
who is its bearer in a particular situation. This
approach allows ensuring the protection of society
and each person from both crimes and abuses of
power that pose an equal threat to public interests.
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BBEJEHUE

YroJyioBHOe CyJ0NPOU3BOJCTBO — 3T0 cdepa
B3aMMOJENUCTBUS MHOXECTBa pa3HOHANpaBJIeH-
HbIX UHTEPECOB, KOTOPbIE JIUIIb B cCaMOM 0606-
IIleHHOM BH/le MOXXHO Ha3BaTb JIM6O MyGJIUYHBI-
MY, U600 4YacTHbIMU. [Ipo6sieMa COOTHOLIEHUS
Ny6JUYHBIX U YaCTHBIX NUHTEPECOB Bceraa 6blia
B 3MHULEHTpPe HJe0JOTHYeCKUX JAUCKYCCUH, Ka-
CAIOIMXCS Ha3HAYeHHUsl YTrOJIOBHOTO CYZAOIpPO-
M3BO/ICTBA U HAIpaBJEeHUHW ONTUMH3ALUM Tpa-
BOBOI'O peryJMpoBaHUs pa3HbIX €ro 3TaloB
M 3JIeMEHTOB, IIOCKOJIbKY BCe 3TO B KOHEUYHOM
cyeTe CBOAUTCA K OMNpeJeJEHUI0 ONTHUMaJbHO-
ro COOTHOLIEHUS MyGJUYHOI0 U JJUCIIO3UTUBHO-
ro (To ecTb YacTHOTO) HayaJ B YrOJIOBHOM Ipo-
necce. BoOJBIIMHCTBO aBTOPOB, KakK MPaBUJIO,
UCKpeHHe y0ex/leHbl, BO-epPBbIX, B TOM, YTO UX
[IO3UL M 110 BOIIPOCY O COOTHOLIEHUH YaCTHOTO U
ny6JMYHOTO Havyas B YTOJOBHOM Cy/JONPOU3BO/-
CTBe - €JJMHCTBEHHO BO3MOX<Hasl, a BO-BTOPBIX,
B TOM, YTO HMEHHO B HUX BpPeMs 0COGEHHO BaX-
HO MpaBUJIBHO OIpEeAEJUTh 3TO COOTHOIIEHHE.
KaTeropu4HocTb CyxJileHUH 4acTo BHU/IHA U3 Ha-
3BaHUM HAy4YHBIX TPYJOB H3BECTHBIX CIIelHa-
JIUCTOB B 06JIaCTH YTOJOBHO-NPOILECCYaJbHOTO
npaBa, KOTOpble HEU3MEHHO OTMEeYalT OTHOCH-
TEeJbHOCTb TPAHUL MEX/JAy YaCTHbIM U My6JHY-
HbIM MHTEpecaMH B IPaBOCYAUH JIF060M oTpacJe-
BOM NPUHA/JIEXXHOCTH, HO IPU 3TOM [0-Pa3HOMY
OLIEHUBAKT TaKoe MX COOTHOLIEHHE, KOTOpOe
OHH F'OTOBBI CYMTATh ONTUMAJIbHBIM [1].

[lo noBoay omnpejeseHus: BeAyLMMH YYeHbI-
MU-IIPOLIeCCYa/IMCTaMU  pellalollero, IepesoM-
HOTO WJIM Jjake PEBOJIIOLMOHHOIO MOMEHTA AJIS
ONTUMU3ALUU MY6JMYHOIO0 M YAaCTHOTO Hadasl B
YyTOJIOBHOM CYZAOIIPOM3BOACTBE I03BOJIUM cebe
6e3 coOCTBEHHbIX KOMMEHTAapHUEB NMPUBECTU [BE
LIUTAThl U3 HAYYHBIX TPY/IOB Pa3HbIX JIeT U3/IaHUS.

B.B. Jlopowkos, 2023 2.: «CooTHOLleHHE
o6beMa My6JUYHOrO M YAaCTHOrO 3aBHUCUT OT
MHOTHUX GaKTOPOB, B TOM YHCJIe OT TPAAUIIUN Ha-
[UOHAIBHBIX TPABOBBIX CUCTEM, OT KOHKPETHOHU
COLMAJIbHOW YU KPUMUHAJNBLHOM Cpe/ibl, B KOTOPOU
CYyLLleCTBYeT COBpPEMEHHBbIN 4Yesl0OBEK, OT CTelle-
HU KyJbTYpHOrO pa3BUTHUA o6uiecTBa.. Ocoboe
3HaueHHe JlaHHasi TeMa MpUOOpeTaeT B CBSA3U
C HbIHellHeW Jedopmaled U CMeHOU Jinbe-
paJIbHOM TOCYAApPCTBEHHO-NPABOBOM CUCTEMBI
B Poccuu Ha coBepllleHHO HOBYIO CUCTEMY, KOTO-
pasi, BO3MOXHO, He TOJIbKO COXPAaHUT Hallly CTpa-
HY OT BHELIHUX U BHYTPEHHUX yIpo3, HO U ybe-
PEeXeT POCCUSIH OT aHTHUCOLMAJIbHBIX TTOCTYNKOB
B YCJIOBHUSAX OCTPON GOpbOBI pas/IMYHbIX I[MBHU-
JIM3aLMH U ujieosiorui» [2, c. 31-32].

JL./J. Kokopes, 1984 2.: «B coBpeMeHHBIX ycC-
JIOBUSIX 3HAYeHHe MPO6JieMbl COOTHOIIEHUS 06-
1eCTBEHHBIX U IMYHbIX UHTEPECOB B YTOJIOBHOM
npoliecce 0OyC/JOBJNBAETCA TOW OCTPOH HJEO-
JIOTUYeCKOU 60pb6OO0M, KOTOPYIO BeAYT CUJIbI CO-
[Uaju3Ma, AEeMOKpPAaTUHW U CUJIbl peaklMH, aH-
TUKOMMYHH3Ma. KiieBeTa Ha COBETCKHUH CTpOU
SIBJISIETCSI OCHOBHBIM COJIEPKaHUEM aHTHUKOMMY-
HHM3Ma - TJIABHOTO UJEWHO-TIOJIUTHYECKOTO OpY-
KU MMIlepyaausma» [3, c. 5].

He BpaBasicb B JieTa/id, MOAYEPKHEM, UTO,
Cy/isl IO BCEMY, He ObLJIO B MCCJEeJOBAaHUH IPO-
6s1eM coueTaHUs] MyGJIUYHBIX (0OL[ECTBEHHBIX)
M YaCTHBIX (JIMYHBIX) HHTEPECOB B yrOJOBHOM
CyZlONIPOU3BO/CTBE NMEPUOJOB XOTS ObI OTHOCHU-
TesJbHOTrO 3aTullbs. [IpoGsieMa 3Ta HACTOJBKO
r106aJjbHa, YTO AUCKYCCUOHHBIA GOH U OCTPBIN
3MOIMOHA/JbHBIA HaKaJ OyAyT COMPOBOXJAAThb
ee obcyx/leHUe BCerja.

OTyacTH TaKoe MOoJIOXKEeHHE Bellled 00 bsICHS-
eTcsl, KaK IoJiaraeM, HeolpeJeJeHHOCTbIO Tpa-
HUI[ MEXJy KJIUYEBbIMU MOHATUAMU 0603Ha-
YeHHOU TeMbI, TPUTOM YTO MaJI0 KTO U3 aBTOPOB
rOTOB NyOJMYHO NMPHU3HATBHCS B HENOHHWMaHUU
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pas3IMyuil MeXay TeMU SIBJEeHHUSIMH, KOTOpbIe
OH aHa/JM3UpPYyeT B CTOJIb KAaTETOPUYHOM TOHE.
KsitoueBbIMU B 3TOM KOHTEKCTE CYUTAEM CJIeay-
IOLMe TOHSATHS: YAaCTHBIA (JIMYHBIMA) HHTEPEC;
ny6JUYHbIN, WA TOCYAAPCTBEHHBIH, WU 006-
IIeCTBEHHBIA HHTEpeC; KOJJIEKTUBHBIN (rpym-
NOBOW) WJIM BeJOMCTBEHHbIM HHTepec. [lasee
NONBITAaEMCSI IOKA3aTh, YTO B CAMbIX KaTEropHy-
HBIX CYXX/JIeHUsX 0 GajiaHce MeXYy 3TUMHU HHTe-
pecaMH, 0 KOHKPETHbIX HOCHUTEJISAX KaXKI0ro M3
Ha3BaHHBIX UHTEPECOB B KOHKPETHbIX YCJIOBUSX,
0 JOMYyCTUMOM U [JIONYCKaeMOM B PeasbHOCTHU
NPUOPUTETE OJHOTO U3 HA3BAaHHBIX MHTEPECOB
nepej ApyruM (MJU APYTUMHU) aBTOPbl MHOTAA
CMEIIMWBAIOT 3TU NOHSATHS, 2 IOTOMY U NPUXOASAT
K JIOTUYEeCKHU Hebe3ynpeyHbIM BbIBOJAM O 6aJiaH-
ce MeX/ly pa3HbIMU HHTEPEeCaMHU.

YACTHBIN U NYBJINYHBINA
MHTEPECHI B YT'0JIOBHO-IIPOLIECCYAJ/IbHBIX
IMMPABOOTHOILEHUAX

Bcsi cuctema  yroJioBHO-IPOIECCYabHOTO
peryJMpoBaHus — 3TO ONpejie/ieHHe HOPMAaTHUB-
HO-NIPABOBBIX YCJA0BUK U GOPM B3aUMO/I€HCTBUS
Ny6JMYHOTO U YaCTHOTO WHTEPECOB M 3alUThI
KaxJ0ro u3 Hux. B.B. /lopomikoB xapakTepusyeTt
3TO B3aUMOJEUCTBUE Yepe3 olpefiesieHhe Kax-
JIOTO U3 Ha3BaHHbIX UHTEPECOB, He CYLeCTBYIO-
mux Apyr 6e3 apyra: «Eciu B my6GIMYHbBIX Havya-
Jlax BbIpaKaeTcsl OrpaHUYEeHHE IMpaB U CBOGOJ
JIMYHOCTH, TO B YaCTHBIX — CAMOOT'PAaHUYEHHE I'0-
CyapCTBEHHOU BJsacTH. [ly6JMYHOCTD TOBOPUT
0 3alMTe UHTEpPecoB 061 ecTBa B LeJI0M, BKJIIO-
YamwIlero Kak MoTepreBiIero, TaKk U 00BUHSIEMO-
ro. Opra"usariys e yroJoBHOTO CyJ0NPOHU3BO/-
CTBa MCKJIIOYUTEJIbHO Ha NyOGJUYHBIX Havyasax
B COBPEMEHHBIX VCJAOBUSX VYK€ HE CMOMXKET
B MaKCUMaJIbHOU CTeNeHU 0OecleyuTb UHTepe-
ChI 3alIUThI KaXK/0TO OT/EeJIbHOTO YesI0BeKa, Mo-
naBliero B cpepy yroJoBHO-IPOLECCyaTbHOM Jie-
SATEJBHOCTU» [2, c. 36-37]. Jlydllle He CKaXKelllb.

Tak, HanpuMep, JelCTBYS B 3alUTy YaCTHO-
ro MHTEepeca, YeJ0BeK, CYUTAIOIIUN cebsl mocTpa-
JaBLIMM OT NpPECTyIJIeHUs], obpaliaeTcs K op-
raHaM nyGJIMYHOM BJIACTH 3a 3aUIUTONW MMEHHO
3TOTO, TO eCTh COOGCTBEHHOT0 YaCTHOI'0 MHTepeca.
lTocymapcTBeHHble OpraHbl, PYKOBO/CTBYIOIIU-
ecs My6GJUYHBIM WUHTEPECOM 3al[UThl 00IECTBA
OT MpecTymjaeHul (3TOT >Ke UHTepec B JIUTepa-
Type Ha3bIBalOT 60PHOOU € MPECTYNHOCTbIO WU

NPOTUBOEUCTBUEM €U, YTO B JJAHHOM cCJydae
HENPUHLUIIUAIBHO), HECYT IOPUJUYECKYI0 06s-
3aHHOCTb 00ECIeYuTh JOJPKHOE pearupoBaHUe
Ha 3TO 3asiBJIEHHE — MPOBECTHU 10 HEMY IPOBEP-
Ky, PEIIUTH BOMPOC O BO3OYKJIEHUHU YTOJIOBHOIO
Jilena 11u60 06 oTKase B 3TOM. B mepBoM ciydae
rocy/lapcTBo 00513aHO 06ecnevYuThb NMpPOBeJeHHue
NpeJBapUTENbHOIO0 paccjaelOBaHUsl COOBITHS,
B KOTOPOM OOHApy»KeHbI NMPU3HAKUA MpeCcTyILie-
HUS, U TIPYU HAJIMYUM HECOMHEHHO /J0Ka3aHHBIX
OCHOBAaHUU /Ji1 TPUBJEYEHUS JIMIA, COBep-
IIMBILIEr0 3TO MPecTyIJIeHHWe, K YrOJOBHOU OT-
BETCTBEHHOCTU TMpPEbsIBUTH €My OOBHUHEHUE,
060CHOBaHHOE JI0Ka3aTe/IbCTBAMU, a JlaJiee — pac-
CMOTpPETb U paspellnuTh YTOJIOBHOE JIeJI0 B Cy/ie
M WCIOJIHUThL npuroBop. TakuMm o6Gpasom, 4yacT-
HbIN UHTEPEC KOHKPETHOTO YeJI0BEKA, MOMaBIIIe-
ro B chepy yroJoBHOI'O CyZ0OIPOU3BOJCTBA, yXKe
nepectaeT 6bITb COOCTBEHHO YAaCTHBIM HMHTeEpe-
coM. Byayuu ABWXKylLEeNH CUJIOW AJis1 JAeWCTBUH
€aMoro 4acTHOro Juua (mocTpajaBUIero oT mpe-
CTYIJIEHHS), YaCTHBIA HHTEpPeC CIOCOGCTBYET 3a-
MYCKy MyOGJUYHO-IIPABOBOTO MeXaHW3Ma CBOeH
3aniuThl. [103BOJTMM cebe yTBepK/JaTh, YTO TaKast
WJIM NPUGJIM3UTENBLHO TaKasi cXeMa B3auMOJIen-
CTBUS YaCTHOTO U MyGJIUYHOTO UHTEPECOB XapaK-
TepHa JIJIsl CUCTEeMBI paBa BOOOGIIE, 3 OTHIO/Ib He
TOJIbKO JJ1s1 chephl AeATeNbHOCTH PABOOXPAHU-
TeJIbHBIX OPTaHOB U Cy/a.

[Ipodeccop I'D. lllepmieneBuY B Havasie XX B.
TaK MUCAJT 0 CyOBbeKTUBHOM IpaBe M YaCTHOM
WHTepece TMPUMEHUTEJNbHO K TIPaXKAaHCKO-
NpaBoOBOMY perynupoBaHuio: «H3 wopugnyecko-
ro OTHOULIEHWS] OGHAPYKHMBAeTCs MpexJie Bce-
ro MpaBo, KOTOPOe Ha3bIBAETCS CYG'bEKTUBHbBIM,
Wuiu npaBoMmoumeM. [loj uMeHeM npasa 8 cmbicie
cy6seKkmu8HOM TIOHUMaeTcst 060co61eHHast 06b-
€KTUBHBIM TNPaBOM BO3MOXXHOCTb OCYIIECTBJIE-
HUSA nHTepeca... Cy6'beKTUBHOE MPAaBO He TepSAeT
CBOEM cuJsibl B TOM CJy4yae, KOI/la OCYLIecTBJie-
HHe 06ecrnevyrBaeMoro UM UHTEepeca CONMPSKEHO
C HapylleHHeM UHTEPECOB APYyTrux auLy [4, c. 58].

CJI0BO «MHTEepec» JIAaTUHCKOT'O MPOHCXOXK/e-
Hus (inter est, inter esse, intersum, 6yKB. — GbITb
(HaxXoaUTBCSA) MeXAy), U O3HayaeT OHO HeKoe
MPOMEXYTOYHOE, TO €CTb HEeyCTOWYMBOE MOJIO-
MEHUEe MeXJy JByMs cyliHocTamul. B Haiem
cydae — MeX/ly TeM, YTO eCThb, U TEM, UTO KeJia-
etcd. UHTepec - 3TO IBMXKYyIasi CUJia 0CO3HAHHO-

1 JBopeuxkuit U.X. JIaTUHCKO-PYCCKUH CI0BAph : OK.
50 000 csioB. 2-e uspa., nepepab. u gom. M. : Pycckui f3bIK,
1976. C. 543, 548.
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ro MOBeJleHUs1 ero HOCUTEJIs], YA0BJIETBOPSIOLIe-
ro KakKymo-TO CBOIO MOTPEOHOCTh, YTO B paBHOU
CTeNeHU aKTYaJIbHO U /I KaXK/I0T0 OT/IeJTbHOTO
YyeJIOBEKa, U /1Jis 0011eCTBa, C TOW NPUHIIMNIUAJb-
HOU pa3HUIEH, YTO UHTePeCHI 0011IeCTBA — 3TO UH-
Tepechl 60JBIIUHCTBA JAeld. OZJHAKO 0YEBU/IHO
¥ TO, YTO HUKTO NEePCOHAJbHO U JaXKe HUKAKas
o6ocobJieHHas coliMajbHas rpynna He BIpaBe
npUcBauBaTh cebe MOHOIMOJIbHOE MPaBO Ha 00-
IeCTBEHHBIHN, TO €CTh MyOJUYHbBIN, UHTEpPEC.

Axanemuk PAH B.C. HepcecaHu, aBTop 3Ha-
MEHHUTOW Y MO-pa3HOMY BOCIPUHUMAaeMOU H0pHU-
JUYeCcKOH O0OLIeCTBEHHOCTbIO «JIMbepTapHOH
KOHLelIMU NpaBa», B HadaJsie Beka XXI onpeze-
JISIJT «MHJUBHU/IyaJibHOE 06J1aro» W «oobIee 6Ja-
ro» Kak HpPUAUYECKA KBaJWPUIIMPOBAHHBIH,
COOTBETCTBEHHO, WUH/AUBU/IyaJbHbIN (YacCTHbIN)
1 obmui (ny6auuHblil) uHTepec [5, c. 70].
CBs3b Mex/1y 060MMHU 6J1araMy M UHTepecaMu 060-
3HaueHa y B.C. HepcecsaHua Tak: «O61uii HHTepec
Y 0011asl BOJISI HOCUTEJNEN Pa3IMYHbIX YACTHBIX
WHTEPECOB U BOJIb — €CJIU OHU XOTAT ObITH CBOGO/-
HBIMH — COCTOSIT B (OPMHPOBAHUH, YTBEPKIe-
HUM U JIeACTBUU BCeoOIed NpaBOBOM HOPMbI
006111e06s13aTe/ILHOTO /11 BCcex mpasa» [5, c. 71].
B suTepaType mo Teopuu mpaBa 3Ta MO3UIHUS
YUEHOTr'0 TOJIKYeTCsl OJIHO3HAYHO: «1106asi HopMa
npaBa o6beAMHSAET B cebe 06a Hayasa, U Myo6JIny-
HO-NPABOBOE, U YaCTHO-IIpaBoBoe» [6, c. 14].

CkazaHHOe HecleluPUYIHO HU [JIs1 KAKOU OT-
JleJIbHOW OTpac/iv MPaBa, 2 CBOUCTBEHHO 0O'bEK-
THBHOMY IIpaBy BOOOI1lE, eCJIM TIOHMMATh MO/, Tpa-
BOM He HaBsI3aHHYIO 06111eCTBY HEKY10 BHEIIHIOIO
CUJIy, @ CO3JJaHHYI0 CaMHUM OOILEeCTBOM CUCTEMY
MpaBUJI MOBeieHHs], 06'beKTUBHO MOJIE3HYIO [IJIs
BCET0 3TOT0 061lecTBa U UMEHHO MO03TOMY O0pH-
[[HaJIbHO YTBEPX/AEHHYIO rOCYAapCTBEHHON BJIa-
CTbl0, IPUHSBIIEN Ha cebsl OTBETCTBEHHOCTD 3a
cobJI0/leHre 3TUX TPaBUJI BceMu. U Jiesio, Kak mo-
JlaraeM, BOBCe He B TOM, KTO UMEHHO U KOT/Za 3TU
ujied chopMysIMpoBaJ, a B TOM, UTO NPABO — 3TO
NPOAYKT B3aUMOJENCTBUSA JIIOJEN KaK HOCUTe-
Jiel MHOXKeCTBA YaCTHBIX UHTEPECOB, U YCTPEM-
JIEHO 3TO B3auUMO/IeCTBUE (2 3HAYUT, U MPaABO)
K BCeoOl1lleMy 6J1ary, TO eCTb K NpUeMJIeEMON JJist
60JIBIIMHCTBA JIIOJIeH 1jeJ11 UX COCYLLeCTBOBAHUS.
YrosoBHO-IpoLeccyaJbHOE MPABO WU PEryJaupy-
eMbId ero HOpMaMH YTroJIOBHBIM HPOLECC TOXe
yCTpeMJIeHbl K ob6ecredyeHuo 6jara Bcero obie-
ctBa. EABa J1M KTO-TO OCMeJIUTCA YTBEPX/AATh,
YTO YrOJIOBHBIM MpOILECC Hale/lieH Ha NMpUYHHe-
HUe 3J1a CO3/]aBLIEMY €ro 00IEeCTBY.

B cBs3u ¢ 3TUM npodeccuoHaNTbHBIA HOpU-
JAUYEeCKU aHa/IW3 MyOGJUYHOrO M YaCTHOTO UH-
TEPECOB B YTOJIOBHOM MPOILECCE U COOTHOIIEHUS
MeXJy HUMH TpeOyeT ysSICHEHUS HEeCKOJbKUX
MPABOBBIX XapaKTEPUCTHUK TOTO U APYroro HH-
TepecoB. JTOT aHAJIU3 OCYIIECTBJISAETCS B KOH-
TEKCTe TaKUX HPUANYECKUX TOHSATHH, KaK CyOb-
eKTHUBHOE MpaBo (Mepa BO3MOKHOTO NMOBEJEHUS
€ero KOHKPEeTHOTO HOCHTeJis) U NpaBo 06bek-
THUBHOe (cucTeMa 0011e0053aTe/IbHbIX NpPaBUJI
NoBeJleHHs], MO3BOJIAIOIIMX YIOPSJ0YUThL pea-
JIM3all0 CyO'beKTUBHBIX NMpPaB BCEMU HUX 006J1a-
Jatensmu). CriequaibHO NOAYEPKHEM, UTO 06b-
eKTHBHOEe MpPaBO He CYLIeCTBYeT caMo Mo cele,
TO €CThb BHE BCEM COBOKYMHOCTU CyO'bEKTUBHBIX
MpaB BCeX JIIOJe, TOUHO TaK e KaK 06II[ecTBO
HE CyLIeCTBYET BHE JIIOJIEN.

B oTopBaHHOM OT JiIOJlell C UX CyO'BEKTHUB-
HBIMU NpaBaMU ¥ YaCTHBIMU HHTEpecaMu BH/e
00bEKTUBHOE MPABO MPOCTO HE WMEET CMbICa:
B JII060M YesI0BEYECKOM B3aUMOIEUCTBUU MEXAY
Cc060M KOHTAKTUPYIOT TOJIbKO KOHKPETHbIE JIIO/IH,
a He KaKHe-TO abCTpaKTHbIe CYI[HOCTH, CIIO0CO6-
Hble QYHKIIMOHUPOBATb BHE YeJI0BEYECKOTO Obl-
THUS U co3HaHUA. Tak, HU rocyJapcTBo, HU 001Ile-
CTBO He JIeHCTBYIOT B yTOJIOBHOM Ipoliecce caMu
no cebe, OHU NpPe/ICTABJIEHbI B YTOJIOBHO-IIPOLIEC-
CyaJIbHBIX OTHOIIEHUSAX KOHKPETHBIMU rocyzap-
CTBEHHBIMU CJYKAIUMU, JOJXKHOCTHBIMH JIMLA-
MU, BBICTYNAOLUMHU B Pa3HbIX NPOLECCYaJTbHBIX
KayecTBaxX - CcJeJioBaTesis, MPOKYypopa, Cy[bH
U T. A. [IpaB JI.B. [0/I0BKO: «y4aCTHHUKOM YT0JIOB-
HO-TIPOLleCCya/ibHbIX OTHOLIEHUNW TOCYAapCTBO
HANpsAmMyl He fIBJSETCSI HU B OJHOM IPaBOIO-
psifiKe, XOTS TPYAHO HAUTU OTpac/b NpaBa, 60Jib-
Ile MPOHU3aHHYI MNyOGJUYHO-NPABOBBIM Haya-
JIOM, HEXKeJId YToJI0BHO-MPOIeCcCyasbHOE MPaBO»
[7, c. 167]. B HameM KOHTEKCTe BaXKHO IOA4YEp-
KHYTb, YTO HUKTO U3 JO/DKHOCTHBIX JIWII, TIPeJ-
CTaBJAKIIMX B YTOJOBHOM Ipoliecce rocyzap-
CTBO, He MepecTasl Ha BpeMsl UCIIOJIHEHUSI CBOUX
CIyKeOHbIX 00SI3aHHOCTEX OBITh HOCHUTEJIEM
Y CBOUX YACTHBIX UHTEPECOB TOXE.

[Ipodeccop JI.J. KokopeB B COBETCKHE TO/Ibl
o6paljaJ BHUMaHHe Ha TO, YTO OObEKTHUBHBIN
U CyO'beKTHBHBIM HHTEpEChl pa3rpaHUYUBAIOT-
Csl KaK ujieaJibHOe U MaTepuasbHOE, IPUYEM Xa-
PaKTEPHO 3TO U /151 06IIECTBEHHOTO (cedyac OH
yallle Ha3bIBAeTCS MyOJIUYHbBIM), U JIJIS1 IMYHOTO
(Ha3bIBaeMOro ceroJiHsi 4YacTHbIM) HUHTEPECOB.
Tak, HanmpuMep, 06lIECTBEHHBIA HHTepec 06b-
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eKTUBHO COCTOUT B 60Opbbe C MpecTYNHOCTHIO,
B INPOTUBOJENWCTBUM €l, TO ecTb B ObICTPOM
Y IOJIHOM paCKPBITUHU NPeCTYIJIEHUH U faJjiee 1o
TeKcTy CT. 2 YIIK PCDCP 1960 1. [3, c. 7], B KOTO-
POl olpesessiIMCh 3aZla4U COBETCKOTO YrOJIOB-
HOT'O CYAONPOU3BOACTBA. JTO OOGCTOSTENbCTBO
He BbI3bIBA€T COMHEHUH U cerojHs. He BbI3bIBa-
eT COMHEHHH U TO, YTO peasu3aliys Ha3HAYeHUs
yTrOJIOBHOTO CYZAONPOU3BOACTBA, OINpe/eseHHO-
ro B cT. 6 YIIK P® yepe3 yHuBepca/bHyIO KaTe-
TFOPUI0 «3aLMTHI IPAaB M 3aKOHHBIX UHTEPECOB»
KaK BceX QU3NYeCKUX U I0pPUJUYECKUX JIUL, N0-
CTpaJlaBLIMX OT NPEeCTYIlJIEeHUH, TaKk U TeX, KTO
NO/IBEPraeTcs YroJIOBHOMY IpecJieJOBaHHUIO,
3TO TOXX€ OO'BbEKTHUBHBIA OOIIECTBEHHBIA HHTE-
pec. O6111ecTBO U BCe ero NpeJCTaBUTeNH be3 UC-
KJIIOYEHUS] HYXK/JAl0TCsl B 3alUTe OT NpecTyIie-
HUM U OT 3Ji0ynoTpebseHUN BJaacTbio. EfBa sin
KTO-TO PUCKHET 3TO OCIIOPUTH MPHU JIIO6OM OTHO-
IIeHWU K GOPMy/IMPOBKaM CTaTel 3aKOHa, olpe-
JleJII0ILMX JIM60 OoNpeJe/BIINX paHee LeJlHy, 3a-
Jlayd JM60 Ha3HayeHUe YroJIOBHOrO Ipolecca.
EfiBa i 3TO MOXKeT GbITh OCIIOPEHO 110 CYIECTBY
JlaKe TeMU aBTOPaMH, KOTOpble YTBEPXKAAIOT, YTO
HUKaKUX Llesiel ¥ 3a7ja4 B JlelicTBytoleM YIIK PO
He 0603HayeHo BoBce [8, c. 162].

OfHaKo NMPOJOJIKUM aHaJU3 PaACCYKAEHUH
JI.J. KokopeBa. «JIuuHble HWHTEpEChl OTpaka-
I0T NOTPEeOGHOCTHU OTJe/IbHbIX YYAaCTHUKOB IpO-
[ecca B o0XpaHe NpolLieccyaJbHbIX NPaB B CBA3U
C BOBJIEUEHHEM B yTOJIOBHOE CYZ0NIPOU3BO/CTBO»
[3, c. 8]. CkazaHHOE BBITJISIAUT CAMOOYEBUAHBIM
U laxke 6aHa/IbHbIM, OZLHAKO JjaJiee OIUH U3 Befly-
IIUX COBETCKHUX NPOLLeCCyalnCcTOB GpopMynupyeT
COBCEM He 6aHaJIbHbIN U aKTyaJIbHbBIH J10 CUX IIOP
BbIBOJI: 3aKOHHBIM MHTepec JIMYHOCTU — 3TO BbI-
Jle/leHre 00'beKTHBHOIO M3 JIMYHOTO UHTepeca
JL1s1 3aKpenJieHus ero B 3akoHe [3, c. 9], yTo, Kak
noJiaraeM, 03Ha4daeT TOJIbKO OJJHO: 3aKOHHBIN UH-
Tepec JIMYHOCTU — 3TO TOKe 0Ol eCTBEHHbIN HH-
Tepec, NOCKOJIbKY B 3aKOHHOM HMHTepece HalleJs
BbIpa’keHHe HeKUH 06001eHHbIH, yCpeJHEeHHbIH
HMHTepec GECKOHEYHOT0 MHOeCTBA JIIo/leH, OKa-
3aBUIMXCA B CXO0)KeH >KM3HEHHOW CUTYyalUH JIM-
60 MOTeHLHaJbHO MOTYLIMX B HeW OKa3aThbCH,
a 3HAYUT - BCEro 0b0I1IecTBa.

HOCUTEJ/IM YACTHOI'O U IYBJIMYHOI'O
HUHTEPECOB B YI'OJIOBHOM INTPOLIECCE

[J1aBHBIA BONMPOC, HA KOTOPOM HPEACTOUT
COCPeZIOTOYUTh Jajsiee BHUMaHHE, — O MPUHIU-

NHaJbHOW JOMYCTUMOCTH MPOTUBOIOCTABJIE-
HUSI 4aCTHOTO (B COBETCKOM TEPMHUHOJIOTUH -
JIMYHOI'0) U MyOJUYHOrO (B COBETCKOU TepMU-
HOJIOTMM - OOLIeCTBEHHOI0) MHTEpPECOB B yro-
JIOBHOM CYZ,0IPOU3BOZCTBE. B coBpeMeHHOH JiU-
TepaType Takoe NPOTHBOIOCTABJIEHUE B MOJIb3Y
ny6JMYHOTO HHTepeca TMNPUHATO CBA3bIBAThb
C KAKMMU-TO NePeJOMHbIMU MOMEHTaMHU B UCTO-
pUH, a B MOJIb3y YaCTHOTO — MePUOJbl OTHOCH-
TeJbHOUW cTabubHOCTH. B.B. /lopoliikoB nuiier
006 3TOM TaK: «B TsDKeJible [IJisl CTPaHbl BpeMeHa
Halll NMpeJIKU B ylep6 YacTHbIM MHTepecaM 3a-
6OTU/INCH O MPUOPUTETE MYOGJIUUHBIX UHTEPECOB,
Beps B CIIpaBeJIMBOCTb JeUCTBUN NIpeCTaBUTe-
Jiell OpraHoB rocy/lapcTBeHHOU BaacTu» [2, c. 35].
B 3TOM BBICKa3bIBaHUU CYOBEKTBI — HOCHUTEJHU
Y YaCTHBIX, U MyOGJMYHbIX UHTEPECOB 0603Haye-
HbI IIpe/ieJIbHO KOHKPETHO.

B coBeTckue roapl cbopMupoBasics Kaaccu-
YeCKUH MOJX0/ K MpobJieMe B3aUMOCBSI3U 06I1ie-
CTBEHHBIX U INUHbIX UHTEPECOB, UMeIoLIeN «0Cco-
60e 3HayeHHe /JJisI YroJIOBHO-NPOLeCCyaJbHON
TEeOPHUU U MPAKTUKU» [3, ¢. 10]: «KIKOHOMUYECKUH
Y MOJIMTUYECKUH CTPOU COIMaN3Ma 0ObEKTHUB-
HO 00yCJI0BJIMBAET €/JUHCTBO KOPEHHBIX UHTEpPeE-
COB 0011eCTBA U JIMYHOCTHU BO BCeX chepax ob11e-
CTBEHHOU KH3HU», OJIHAKO UX «TapMOHUYECKOe
coyeTaHUe» He HCKJ/IIYaeT «BO3MOXKHOCTH WX
YAaCTUYHOTO HECOBNaJleHHs U HaIu4yus MpPOTH-
Bopeyuit» [3, c. 15]. U masnee nocsie aTUX TOBOJIb-
HO TPHUBBIYHBIX OOIETEOPETUYECKUX Pa3MbIIl-
senui JI./I. KokopeB NMpUXOAUT K ellle OJAHOMY
BecbMa NpUMeYaTeJbHOMY U He yTpaTHUBLIEMY
3HAayeHHUs] B COBPEMEHHBIX YCJOBHUSIX BbIBOAY:
«OnTuManbHble MYTU UX pa3pelleHUus CaefyeT
HCKaThb... yYUThIBAsA COLMAIbHYIO IEHHOCTb KOH-
KPEeTHBIX O0IeCTBEHHBIX U JIUYHBIX UHTEPECOB»
[3, c. 16]. O6paTuM BHUMaHHE Ha OTCYTCTBHUE
POKOBOU Npeaonpe/ie;IeHHOCTH B OlLleHKE COLU-
aJIbHOM LIeHHOCTH KaXKJ,0r0 U3 IBYX UHTEPECOB —
JIMYHOTO U OOILIeCTBEHHOr0, a B COBpPEMEH-
HOW TEPMHHOJIOTMU — YACTHOTO W MYOGJIMYHOTO.
B KaX/I0oM KOHKPETHOM MNpPaBOOTHOIIEHUU 00a
Ha3BaHHbIX MHTEpeca OLEHHUBAKOTCH CTOJb Ke
KOHKPETHO Ha MpeJMeT «COIUATbHOHU IeHHO-
CTHU», U HU U3 Yero He CJeJyeT, YTO OOIecTBEH-
HbIM HMHTepecaM BCerjla OTJaeTcsl NPUOPHUTET.
W 3TO mpuTOM 4YTO, Kasajocb Obl, caMO OIpe-
JleJleHue «pa3BUTOTO CollMajv3Ma», Ha BpeMs
KOTOPOr0 MPUXOJUTCS ONyOGJMKOBAaHHE IUTH-
pyeMo# KOJLJIEKTUBHON MOHOrpaduu MoJ, peiak-
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nueit npodeccopa JI./. Kokopesa, npeanoJiaraet
CTAaOUJIBHYI0 PACCTAaHOBKY TaKUX MPUOPUTETOB
B IpHHIlUIe. Bo BCSKOM cilydae, TOCIO/ICTBYOIIME
TOrJa HUJeoJIorMYecKre KOHLEeNLMU «eJUHOU 06-
[IIEHAPOJHONU COGCTBEHHOCTHY, «€IMHON HCTOPHU-
YeCKOUM OGILIHOCTU COBETCKHUU HapOJ», KaTeropu-
YeCKHM OTKa3 OT CJIOBA «4YaCTHasi» B OTHOIEHHUU
«JAYHOU TPYLOBOH cOOGCTBEeHHOCTU» B KoHCTH-
Tyuuu CCCP 1977 r. u MHOTOE Jipyroe OHO3HAu-
HO CBHU/IETEJIbCTBYET 00 0PHULIMAIbHOM 0pH/INYe-
CKOM MpeANOYTEHUN OOLEeCTBEHHbIX UHTEPECOB
HMHTepecaM JIMYHbIM. Takol ke TPUHIIMITHAIbHBIN
MOJX0J, CTOSII 3a YroJOBHO-IPABOBbIM 3arlpe-
TOM M Ha YAaCTHYIO MpeANPUHUMATEJbCKYIO Jes-
TEJIbHOCTh WJIM KOMMEpPYEeCKOoe MOoCpeJHUYECTBO
C WCI0JIb30BAaHUEM T'OCY/JApCTBEHHBIX WUJIH 00IIle-
cTtBeHHbIX ¢opM (cT. 153 YK PCOCP 1960 r.), u Ha
cnekyasyuio (ct. 154 YK PCOCP 1960 r.) - «cky1-
Ky W NepenpoJilaXy C IeJbl0 HaXKUBbBI» (4TO, KaK
M3BECTHO, 00pa3yeT CyllecTBO Jil060H ONTOBOM
Y PO3HUYHOM TOProBJIM) U T. J. Yes0BeK JJ0/DKeH
ObLJI OIIyIIaTh Ce0s1 4YacTbio OOIecTBa U 0064-
3aH MOJYMUHATb CBOM WHTEPEChI 0OLIeCTBEHHbIM.
OfHako B KaXKJJOM KOHKPETHOM YTOJIOBHO-NPO-
[[eCCyaJIbHOM MPABOOTHOLIEHUH COLlMa/IbHAS I[eH-
HOCTb KOHKPETHOI'0 JIMYHOTO U O06LIeCTBEHHOTO
nHTepecos, no MHeHuro JI./I. KokopeBa, fomnkHa
OIIEHUBATbCA HWHJUBUAYAJIbHO MPUMEHUTETBHO
K JJAHHOMY TPABOOTHOIIEHHUIO.

PasBuBas sty Mbicab fajee, JI.J. Kokopes
CIpaBeAJIMBO yTBEPXAaJ, YTO >KeJaHHe OOBU-
HAEeMOro OTKa3aTbCd OT Jayd MOKa3aHUW WU
Jladya UM JIOKHBIX MTOKa3aHWH, XOTSA U MOTYT CBU-
JleTeJIbCTBOBATb O €ro CTPeEMJIEHUU BOCHpPENAT-
CTBOBAaTb YCTAHOBJIEHUIO HCTHUHBI, YKJIOHUTbHCS
OT OTBETCTBEHHOCTH (TO €CThb BCTYNaTh B NPOTHU-
BOpevHe C 0O'bEKTUBHBIMHU 0611€eCTBEHHBIMU UH-
TepecaMHu), COOTBETCTBYeT UHTepecaM OOBHHSsIe-
MOTr0, OXpaHsieEMbIM 3aKOHOM.

O6bEeKTUBHO HEOOG0CHOBAHHBIM OMpaB/a-
TeJIbHBI MPUTOBOP W OrPAaHUYEHUS HA €ro OT-
MeHY, CBs3aHHbIEe C CyO'bEKTaMH O06KaJOBaHUSA
WJIM OMPOTECTOBAHUS U NMpPeJeJIbHBIMU CPOKaMH
NpPHUHECEHUS] TPOTECTOB U Kajob Ha Hero, — 3TO
dBHasl 3aKOHOJaTeJbHas yCTyNKa JIMYHbIM HH-
TepecaM. OrpaHMYeHHs Ha MPOU3BOJICTBO CJE]-
CTBEHHbIX JENCTBUH Ha CTaJUU BO30OYXK/JeHU:
yroJ0BHOTO Jesia (HAallOMHHUM, YTO COTJIACHO
cT. 109 YIIK PCOCP 1960 r. npu npoBepKe co06-
IIEHUs] O MPECTYIJIEHUH [IOMYyCKAJUCh TOJIbKO
OCMOTpP MecTa NMPOUCHIECTBUS, NMOJYIeHHE 00b-

SICHEeHUW U UCcTpebOBaHHEe HEOOXOJUMBIX MaTe-
puanos) JI.JI. KokopeB Toxe paccMaTpuUBas Kak
3aKOHO/IATEJIbHO 3aKpeIJIEeHHOE TMPEUMYIECTBO
JINYHBIX UHTEPECOB, B Chepy KOTOPHIX HEIOMYCTH-
MO BTOPraThCs 6e3 JOCTAaTOYHBIX OCHOBAHUU J1JI
BO30YK/IEHHS YTOJIOBHOTO Jiesia U IOJIHOLEHHOTO
MpeBapUTEJBHOTO0 pacciaeoBanus [3, c. 18-19].

B 3THX 1 MHOTHUX [IpyrUX 3aKOHOJAaTeJbHbIX
pellleHHUsAX COBETCKOU 3TMOXH, KOTOPBIMH 3aKpe-
IJIeH NIPUOPUTET UHTEPECOB JIMYHOCTHU HaJ, 00'b-
eKTHBHBIMU HHTEpecaMy 06llecTBa B KOHKpeET-
HOW >KM3HEHHOW CUTYyalluM, HeJib3s He BUJETH
M OOIIeCTBEHHBIX UHTEPECOB, COCTOSALIMX B 3a-
LIMTE JIMYHOCTHU BOOOIEe OT HEOOOCHOBAHHOIO
WJIM Ype3MePHOT0O BTOpPXKeHHUS B chepy ee 4acT-
HbIX HHTepecoB. He MeHee 3HAYMMBbIM MPE/ICTAB-
asetca yreepxaenue JI.Jl. KokopeBa o ToM, 4TO
BBIPA3UTEJIIMH OOIIECTBEHHBIX UHTEPECOB MO-
I'YT OBITh BCE YYACTHUKH YTOJIOBHOI'O MPOIIECCa,
U Mpexze BCero JAOJDKHOCTHbIe juua [3, c. 19].
BakHO NOAYEPKHYTH, YTO [AOJKHOCTHBIE JIAIA
rocy/lapCTBa — 3TO XOTS U caMble [1epPBbIE, U [J1aB-
Hble, U 00s13aTesIbHbIE, HO BCE K€ HEe €IUHCTBEH-
Hble BbIpa3WTeJM OOIEeCTBEHHOr0 UHTepeca
B YTOJIOBHOM IIpOLIEeCCE.

M.B. HeMbITHa He 6€3 OCHOBaHUHU yTBep-
xaet: «[IpescTaBiisseTcss HEBEPHBIM OTOX/IECT-
BJATH NyOJUYHBIA HHTEpPeC C TOCy/apCTBEH-
HBIM» U CYUTAET OYE€BUAHBIM, YTO «IIYOJIUIHBIHA —
3TOo o6ulecTBeHHbIH HWHTepec (s1at. publicus),
a He UHTepec rocygapcTsa» [9, c. 49]. B rocynap-
CTBEHHO OPraHU30BaHHOM O6LIECTBE TJIABHBIM
BbIpa3uTesJeM NyGJUYHOrO HWHTepeca JeUCTBU-
TeJIbHO fIBJISIETCA TOCY[apCTBO, U OCHapUBaTh
3To GeccMblicjieHHO. JlJis yroJoBHOTO Mpolecca
3TO XapaKTepHO Kak MUHUMYM NOTOMY, YTO 0065-
3aTeJibHbIE YYaCTHUKU BCEX YTOJIOBHO-MIPOLIECCY-
QJIbHBIX OTHOUIEHUM - 3TO BJIACTBYWOIME CYOb-
€KThl, TO eCThb JIO/DKHOCTHBIE JIMIIA TOCY/JapCTBa.
OpHako, BO-TIePBbIX, HHCTUTYThI TPAXKJAHCKOTO
ob1ecTBa B JIULE, HAPUMeEp, YIIOJTHOMOYEHHOT O
[0 MpaBaM 4eJI0BeKa WU YIOJTHOMOYEHHOIO MO
npaBaM pebGeHKa U AP., TaK UK MHA4Ye, TOXKEe BOB-
JIEKAIOTCSI B COBpeMEeHHbIM POCCUMCKUI YyT0J10B-
HBIU MpOLIeCC, YTO ABJAETCA NPeMeTOM Cepbes-
HOr0 0OCYyX/leHHsl B CIlellMaJIbHOW JIUTepaType
Ha NPOTS>KEHUHU YyKe He OJHOTO0 JAeCATUIETHS
[11, c. 137-147] c npeanoXeHUSIMU PaCUIUPSATH
$OopMBbI 3TOr0 y4acTHs1, B TOM YHUCJIE U HA 3aKOHO-
JlaTesbHOM ypoBHe [12, c. 100]. Bo-BTOpBIX, CyA
C ydyacTHeM TPUCSKHBIX 3acejjaTesneld, ToO

TIPABOBOE 'OCYJAPCTBO: TEOPVIA 1 TIPAKTUKA



basnarc HYGHVI‘IHOFO VI 9aCTHOI'O Ha4daJI B YT'OJIOBHOM IIpOIiecce

eCTb INpUBJEYEHHe K OTIpPaBJEHHUI0 NpaBoCy-
U JIofied, He SBJSAIOIUXCA INpeJcTaBUTe-
JIIMH TOCYZAapCcTBAa B YroJIOBHOM IpoOIiecce IO
onpe/ie/IeHUI0, CaMUM (aKTOM CBOEro CyllecTBO-
BaHUsA IMOJYEepKHUBAET J[OMYyCTUMOCTb HeCcOBHa-
JleHusl My6JIMYHOro (B CMbIC/e 0GIEeCTBEHHOIO)
Y TOCYZIapCTBEHHOTO UHTEPECOB.

[ToguepkuBas JONYCTHMOCTb HECOBNAZEHUS
NOHATUN «IMYyOGJUYHBIA MHTEpec» U «rocyaap-
CTBEHHBIM MHTepec» U UX oblilee HeCOBNaJeHHe
C IOHSITUEM «4YaCTHBIA UHTEpPeC», lajiee CUUTAeM
HE06XO0UMBIM BbISICHUTb, KaK IOHUMAETCs B CO-
BpeMEHHON Hay4yHOU JiUTepaType 6ajaHC 4acT-
HOTO U My6JIMYHOTO UHTEPECOB.

IIPOBJIEMA NPABOBBIX HHTEPECOB B IIOUCKAX
BAJIAHCA YACTHOTO U IIYBJINYHOTI'O HAYAJI
B YT'OJIOBHOM INPOLLECCE

BanaHc ny6JAMYHOrO W YaCTHOrO Havasl
B YrOJIOBHOM IIpoIiecce CIpaBeAJUBO CUUTAETCA
KJIIDYeBOW Npo6JieMOU YrosioBHO-NpoIleccyab-
HOU Teopuu U npakTuku. Takoi 6asanc (ot ¢p.
balance - Bechl, paBHOBeCHE), 110 JIOTUKE, NPEJ-
roJlaraeT paBHYIO 3al[UTy BCeX COLMAJIbHO 3Ha-
YHUMbIX UHTEPECOB C IOHMMaHUEM YCJIOBHOCTH HUX
JleJleHusl Ha MyOJUYHbIe U YaCTHbIE, TOCKOJIbKY
00'bEKTUBHO 000CHOBAaHHOE W BpeMEHHOe orpa-
HUYEHHEe OJHOr0 MHTepeca HENpeMeHHO J0JDK-
HO OBbITb CONPSDKEHO C TMOBBILIEHHOW 3aLiUTOU
KaKor'o-TO JIpyTroro, B JAaHHbI MOMEHT BpeMeHHU
conuassbHO 60Jiee 3HAYUMOTO UHTepeca. B Takom
YCJIOBHOM [leJIEHUU HeJI0NyCTUMO PyKOBOJCTBO-
BaTbCs TOJIbKO CYOBEKTOM — HOCUTEJEM 3TOrO
KOHKPETHOTrO COLlMaJIbHO 3HAaYMMOTO HHTepeca.
B nouckax 6asiaHca it06as runeptpodus ypena-
Ta 60JIbUIMMU U MaJIbIMU TPOCYETAaMU U OIIUOKa-
MU B IPAaBOTBOPYECTBE U MPABONPUMEHEHUH.

Tak, HanpuMep, B OTHOIIEHUHU YeJI0BeKa, 06-
BUHSIEMOIO B COBEpIIEHUH MPECTYIJIEHUS, 3a
KOTOpOe MpPelyCMOTPEHO JIKIIEHHEe CBOOOIbI Ha
Cpok 6oJiee Tpex JieT, IPAKTHYECKHU 3J0POBOTO,
JIOCTaTOYHO aBTOPUTETHOTO JJIT OKPYKAIOIIUX,
a MOTOMY CIOCOGHOTO BJIMATH HA HUX, JOCTATOY-
HO 006eCTIe4YeHHOTO0, YTOObI CKPBIThCS, C/1e/ICTBEH-
Hble OpraHbl U CyJl, pyKOBOACTBYSCh NyOJIUYHBIM
WHTepecoM obecrnieyeHusi HEOTBPATUMOCTH yTo-
JIOBHOM OTBETCTBEHHOCTH, HMEIOT 3aKOHHbIE
OCHOBaHMsA /[Ji1 U30paHUs Mepbl NpeceyeHUs
B BHU/IE 3aKJIIOUeHUs Mof cTpaxy. C 3TUX Mo3u-
UH 3aKJIUYEeHUe T0Ji CTPaKy Oy/eT OTBeYyaThb

Tpe6GOBaHUAM 3aKOHHOCTU UM OOGOCHOBAHHOCTHU
B IPHUBBIYHOM HUX MOHUMAHUM, OOGLIUM YCJIOBUAM
NpUMeHeHHUs] Mep MpeceyeHUs, KOTopble TPa/U-
[[MOHHO CBSI3BIBAKOTCA C JIOMYCTHUMOCTBIO OTrpa-
HUYEHHsS TPaB CaMOro OOGBHHSIEMOrO WJH IIO-
Jl03peBaeMoro MpU HAJUYUK K TOMY 3aKOHHBIX
ocHOBaHHWH [12, c. 23]. OgHaKO NPeAIOoI0KHUM,
YTO 0OBUHSIEMbIA MPOYHO MPHUBSI3aH K CBOEH ce-
Mbe HaJIMYMeM Yy Hero HeCKOJIbKUX WKIUBEHIIEB,
J1JIsl KOTOPbIX OH sIBJISIETCSl €AUMHCTBEHHbIM KO-
MUJIbLIEM, YTO OH paboTaeT U UMeeT CTAOUIbHbIN
J0XOJ, YU WUCIIOJIHSIET CBOU CeMelHble 06sI3aHHO-
CTH B T€YEHHE MHOTHUX JIET UCKIIOYUTENBHO J0-
6pocoBecTHO. BTOpol U3 0603HAYEHHBIX 3/1ECH
HHTEPEeCcOB — YaCTHbIM MHTepecC 4eJIoBeKa, B OT-
HOLIEHHUHW KOTOPOTO OCYIIECTBJSAETCS YroJiOB-
HOe Mpec/ielOBaHUe, U YaCTHbIE UHTEPECHI YJie-
HOB €ro CeMbH WJIM JPYTHX €ro MXJAWBEHIIEB.
O/1HaKO 3aMeTHM, YTO 3TO ellle U UHTEePeChl ce-
MbH BOOOIIlE, CEMEeHHBIX TPUBSI3aHHOCTEH U IIeH-
HOCTEH, a TaKXKe HWHTepechbl obecredyeHHUs HOP-
MaJIbHOM »KM3HU COIMaJbHO He3al[UIleHHbIX
JIoZlel - TO eCTb OJJHOBPEMEHHO U MyOJIMYHbIE
HHTepechl, U IpeAMeT 3a60ThI BCero oobIecTBa
U rocyjgapctBa. EnBa s HalyTcs apryMeHTbI
B [0JIb3y JeJIeHUsl ceMeld U CEMEWHBbIX LIeHHO-
CTel Ha 3aC/ayXUBalLUe 3al[UTbl CO CTOPOHBI
0011leCTBA U He 3aCJAyKHUBAKOIIIHE.

B HayyHOH .JduTepaType CIpaBeAJIUBO
YTBEPXKAAETCA, YTO «OTrpAaHUYEHHE CBOOO/IbI
54 JIMYHOH HENMPHUKOCHOBEHHOCTH YaCTHBIX

JIUL, JIOJDKHO OBIThb COpa3MepHbIM MyGJIUYHO-
My HMHTEpeCy U MHUHHUMaJbHO HEOOXOAUMbIM»
[13, c. 14, 27]. B o6ecnieyeHur camoi 3TOM copas-
MEPHOCTU TOXE COCTOUT NMyOJIUYHBIA HUHTEpeC.
U 3pech, kak NpejcTaBasSieTcs], HET NPOTUBOIO-
CTaBJIEHUS] MNYOJUYHOTO HHTEpeca 4YacTHOMY,
He OT[aeTcsl NMPUOPUTET OAHOMY HaJ, APYTUM.
JTHU UHTEpeChl B3aUMOJENUCTBYIOT, a YCTAHOBJIE-
HUe OaJlaHCca MeXJy HHMH caMo Mo cebe COOT-
BETCTBYeT NyOGJMYHOMY UHTepecy. B onucaHHOM
BbIllle C/Iy4yae 3aKJIUYeHHs M0J CTPaXy eJuH-
CTBEHHOTO J06pPOCOBECTHOrO KOPMUJIbLA JABYX
HeCOBEePILIEHHOJETHUX Jlouepen-1IKOJIbHHULY
(mpuMep U3 cOGCTBEHHOW aZJBOKATCKOW MPAKTH-
KU aBTOpa) 3TOT OaJiaHC e/[Ba JIM ObLJI COOJIIO/IEH.

WMylecTBeHHble MHTEPEeChbl JIMYHOCTH TO-
»Ke TPaJiMLIMOHHO MOHMMAIOTCS KaK YacTHbIE UH-
Tepecbl KOHKPETHBIX €ro COOCTBEHHUKOB WJIU
BaaJiesblieB. K chepe yacTHBIX UHTEPECOB OTHO-
CUTCS U TpeANpUHUMATENbCKAs JesTeJbHOCTb
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KaK CaMOCTOsITeJIbHasl JAesTeJbHOCTb, OCYLIECT-
BJIsSieMasi Ha CBOM PUCK KOHKPETHBIM CyO'beKTOM
Ipak/1aHCKO-NIPaBOBBIX OTHOLIEHUU B 1eJIfIX CU-
CTeMAaTUYEeCKOr0 MOJIydeHUs] NPUObLIU OT MOJib-
30BaHUSl UMYIECTBOM, BbINOJHEHUSI PabOT WU
okasaHus ycayr (ct. 2 'K P®). OgHako akTHBHas
npeAnpUHUMATENbCKas JesATeJbHOCTh Pa3HBIX
ee CyO'b€KTOB, OPUEHTHPOBAHHBIX HA MOJIyYEHUE
JIMYHOT'0 UMYLIECTBEHHOI'O J0X0/1a, C BO3MOXXHbBIM
TEPPUTOPHAIBLHBIM [IepeMellieHUEeM B 3TUX LeJIsIX,
C TOTOBHOCTBIO MeHSIThb chepy MPUIOKEHUS TIPO-
deccroHaNbHBIX YCUJIUU U Jaxe caMmy mpodec-
CUI0 - 3aJI0T YCIEIIHOT0 Pa3BUTHUSI 3KOHOMHKH
CTpaHbI, UYTO COCTABJISIET Y?Ke COBCEM He YaCTHBIH,
a ny6JIMYHbIA UHTepec. AKTUBHbIE U 9)EKTUB-
Hble NpeANpPUHUMATENN — 3TO OCHOBHbIE IIOCTaB-
IIUKY TJIaTeXeH B OI0/PKeThl BCEX YPOBHEH, GOH-
JI0B COLMAJbHOTO CTPaXOBaHUS U IMEHCHOHHBIX
$OHJI0B, KOTOPBIMHM IOJIB3YeTCsl IOTOM BCe 06-
I1eCTBO, B TOM 4YHCJIE, K CJIOBY, U IPaBOOXpaHH-
TeJIbHas, U cyfebHasi CUCTEMBbI CTpaHbl. KpynHblie
npejIpUHUMATENU — 3TO Te, KTO CO3JaeT HOBbIE
paboyre MecTa, CIOCOOGCTBYET Pa3BUTUIO TEPPU-
TOPUH, HA KOTOPBIX OHU QYHKIMOHUPYIOT. Bee ne-
peyrceHHOe — 3TO y>Ke IBHO HE TOJIbKO YaCcTHbIE
HMHTepechl KOHKPETHBIX JIIOJIel, HO U MyOJINYHBIN
HMHTEepeC BCero 0611ecTBa U rocy/lapcTaa.

B yroJjioBHO-npoleccyaJbHbIX Hay4YHbIX HC-
CJ1e/l0BaHMAX UHOT/A J0NMYCKalTCA BbICKa3blBa-
HUSl, OCHOBaHHble Ha JBYX pacHpOCTPaHEHHBIX
M B peasibHOW JeCTBUTEJIbHOCTH CBSI3aHHBIX
MeXJy co60i cTepeoTunax MpodecCHOHATbHO-
ro MbluieHUs: 1) OTOXAecTBJIeHUE OOBUHse-
MbIX (MIOZ03peBaeMbIX) C NMPeCTYNHUKaMH ellle
Jl0 TOTO, KaK UX BUHA /IOKAa3aHa U MOATBePXK/AeHa
BCTYNHUBILIUM B 3aKOHHYIO CHJIy TPUTOBOPOM CY-
J1a; 2) OTOXK/leCTBJIeHHEe MyOJUYHOTO U rocyaap-
CTBEHHOT0 UHTepeca C UHTepecaMy KOHKPETHBIX
NPaBOOXPAHUTETbHBIX OPTaHOB U J0KHOCTHBIX
JIML[ C alpUOPHBIM NPHU3HAHUEM UX MNPABOTHI.
Hacko/sibko moA06GHBIN MOX0/[], C 3aBUAHBIM MO-
CTOHCTBOM BOCHPOM3BOAMMBIA B JIMTEpaType
B pasHble T0/ibl, OTBEYAeT MyGJUYHBIM HHTe-
pecaM 3alUThl HacejJeHUs] OT MPECTYIJIEHUH —
3TO He TaKOW NMPOCTON BONPOC, KAK MOXET MOKa-
3aThCs Ha epPBbIX B3TJIAL.

B.B. lopowkoB nucan B 2023 r.: «<CoBpeMeH-
Hasi JsubepasibHasg JOKTPHHA OTEYeCTBEHHOIO
yrOoJOBHOTO Cy[JONIPOU3BO/ICTBA, pajeromias 3a
GECKOHTpPOJIbHOE paCHIMpeHHe YacCTHBIX Hayaj
B CyJJONpPOM3BO/CTBE, K COXaJIEHUIO, B OCHOB-

HOM COpPUEHTHUpOBaHA Ha obecneyeHUe UHTeEpe-
coB o6BUHsIEMOro» [2, c. 39]. 3m1ech HaMepeHHO
yKa3aH roJ| Ony6JIMKOBAaHUSI 3TOTO 3asiBJIeHUH,
KOT/Ia OT MepBoHavasbHOro Tekcta YIIK PO yxe
MaJio 4YTO OCTaJIOCh, @ B CIELUaIbHON JIUTEPaTY-
pe He TaK-TO MPOCTO HAWTH YTO-TO, HAIIOMHUHA-
follee «6eCKOHTPOJIbHOE pacClIMpPeHHe YacTHBIX
HayaJl B Cy/JONPOU3BO/CTBE». 3aTO Aajiee, IPSIMO
LIMTHUPYs cTaTbio A.B. Arytuna?, B.B. [lopoumkos
yTBepxkAaeT: «byiarofapsgd 3TOMYy NPOU3O0ULLIO
"MOBBILIEHHE YPOBHS 3alUThl HE3AKOHHOT'O MH-
Tepeca nogo3peBaeMoro (06BHHSIEMOr0) 3a CUET
ylieMJyieHUs1 (CTEeCHEeHHs) 3aKOHHbIX WHTEPECOB
NOTEPIEBIIEr0 OT NPECTYIJIEHUS, & TAKXKE T0JDK-
HOCTHBIX JIMI, OCYIIECTBJISIOINX MPOU3BO/CTBO
10 yroJIoBHOMY Jiesy". B 1essix ycTpaHeHUs Ta-
KOU JUCIIPOTIOPI[UM MPH 3aL[ATE YACTHBIX HavaJl
B YTrOJIOBHOM CYAONPOU3BOJACTBE HY>KHBI COOT-
BeTCTBywINMe uamMmeHeHus B YIIK PO» [2, c. 39].
Jlanee UUTHpPOBaHWE 3TOU MBICAU OyAET
IPOJIOJIKEHO, HO 3/leCb HeOOXOJAMMO OTMETUTh
JIOBOJIbHO 3aMeTHble KOHTEKCTHble IpeyBesu-
yeHHUs. Bo-nepBbIX, UHTEpeChl 00BUHSAEMOT0 00b-
SIBJISIIOTCS 3aBeJJOMO HE3aKOHHBIMU; BO-BTOPBIX,
JleJlaeTcs ynpeK 3aKOHO/aTes o (Ha 3TOT pas yxke
He KaKHM-TO JJOKTpUHepaM-1ubepasiaM, a UMEH-
HO 3aKOHO/IaTeJII0) B 3al[MTe 3TOr'0 3aBe/I0OMO He-
3aKOHHOT'0 MHTEpPeca; B-TPEThUX, MOTEPIEBIIUN
Y ZIO/DKHOCTHBIE JIMIA YKAa3aHbI B €JHHOM Ieped-
He KaK HOCUTEJU «yIIeMJIEHHOTO (CTeCHEeHHO-
ro)» 3aBeJJOMO 3aKOHHOT0 UHTepeca.
[IpennosioxkeHue, YTO UHTEPECHI JOKHOCT-
HBIX JIMI BCETJa 3aKOHHBI, K COXKaJIEHUIO, OTPO-
BepraeTcs peajlbHOM NMPaKTUKOW MPOU3BOACTBA
0 YrOJIOBHBIM JejlaM B OTHOLIEHUU COTPYA-
HUKOB NpPaBOOXPAaHUTEJbHBIX OpraHoB [14].
M3y4yeHue 1 06006111eHUEe MPAKTUKKU pacc/ieloBa-
HUS JIO/DKHOCTHBIX MPECTYIUIEHUN He Tak pej-
Ko ybexJaeT Hccie/joBaTesiedl B TOM, YTO MO[
BHEIIHEN BUJIMMOCTBI0 HEKHX COI[UAJIbHO 3HAYHU-
MBbIX MOTHBOB («MHTEPECHI CJAYKObI», «J0OUTHCS
CIpaBeJJINBOCTU», «OOOUTH GHOPOKpaTHYECKHE
bopMasbHOCTH»), KaK MPaBUJIO, CKPbIBAIOTCS
JIMNYHbIE (KapbepUCTCKHE WUJIM KOPBICTHBIE) MO-
THBBI, BeJlylllee MeCTO CpeJlu KOTOPbIX 3aHHWMa-
I0T KOppynuuoHHbie [15, c. 85]. [IoHSATHO, 4YTO OT
3alUThl 0O0'bEKTUBHOrO MyOGJMYHOrO HWHTeEpeca

2 Arytun A.B. K Bompocy o cyGbeKTHBHOM ¢akTope
POCCHICKOTO YroJIOBHOrO cyzAonpousBojcTea // OxpaHa
npaB ¥ cBO6O/, YesloBeKa U TPaKJaHUHA B YTOJIOBHOM CyZ0-
NPOU3BOJCTBE : MaTep. MEX/yHap. Hay4.-pakT. KoH). M.,

TIPABOBOE 'OCYJAPCTBO: TEOPVIA 1 TIPAKTUKA

2011.C. 26-27.
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B J1eSITeJIbHOCTH TaKUX JO/DKHOCTHBIX JIML, MaJio
4yTo ocTaeTcd. OHAKO Jla’ke BHE KPUMUHAJIbHO-
ro KOHTEKCTa abCOJIIDTHOE OTOX/IECTBJIEHHE ITy-
6JIMYHOT0 MHTepeca C UHTepecaMd KOHKPETHbIX
JIOJDKHOCTHBIX JIUI U JlaKe KOHKPETHBIX MPaBo-
OXPaHUTEJIbHbIX OpPraHoB B I€JIOM, y4acTBYIO-
IIUX B MPOU3BO/ICTBE 0 KOHKPETHOMY YTrOJIOB-
HOMY Jiesly, TOXe BBIMJIAJUT NpeyBeJIUYeHHEM.
[IpeyBesinueHMe 3TO OCHOBAHO Ha HEJ0OIEH-
Ke OTMEYEeHHOH Bblllle pa3sHUIbI MeXAYy 00beK-
THUBHBIM U CYyO'bEKTUBHBIM B IPaBOBOM HHTe-
pece, MeXy WJeaJbHbIM WU peaibHbIM B HEM.
K.E. Be3ieHeB, HMeOIIUH ONBIT U TPOKYPOPCKOH,
U CyZelcKol paboThl B Cy[ax MepBOU U amesisi-
IIMOHHON WHCTAHUMWH, CO 3HAaHUEM Jiesia MUIIET
0 IIMPOKO M3BECTHHIX HA MPAKTHKE TaK HA3bI-
BaeMbIX  «CTPAXOBOYHBIX  MPEACTABJEHUSIX»
NPOKYpPOPOB, KOTOpbIe MPUHOCATCSA HCKJIYH-
TeJIbHO JJ1 IeMOHCTPALUH NIPOLLeCCyaJlbHOM aK-
TUBHOCTH 10 yTOJIOBHOMY JieJ1y, 6e3 LieJI1 100U Thb-
cslllepecMOoTpa pellleHUd Cy/ia NepBOM MHCTaHLUHU
1 6e3 KakKoH-u60 HaZex bl Ha 3To [17, c. 118].
B pe3ysibTaTe anessisiMoOHHAasA cyjlebHasi MHCTaH-
1S, a [0 3TOrO0 elle W CyJ NepBON WHCTAHLUY,
NPUHUMAIOUIMNA TpeJCTaBJeHUs W KaJoObl Ha
COOCTBEHHBIM MPUTOBOpP, 3arpy>keHbl 3aBeJ0MO
«XOJIOCTOM» pabOTOU, He MPUHOCSILEHN COI[UATBHO
3HAYMMBbIX Pe3Y/ITATOB, HO OTBJIEKAIOLIEN OT Jei-
CTBUTEJIbHO BaXXHbIX JAes. PopmasibHble TPOKY-
POPCKHE «CTPaxOBOYHbIE» MPE/ICTABJIEHNS TAKOTO
THIIA [10 Mepe HAKOTJIEHUSI ONbITa paboThl C HUMH
NOCTENEHHO MPUYYalT Cy[ed aneysLUOHHON
MHCTAHIMU CTOJIb K€ POpMasbHO OTHOCHUTBCA U
K IepecMOTDpY JieJ B aneJUILMOHHOM MOpsiAKe, U
K NOATrOTOBKE CTOJIb 2Ke popMasIbHBIX «0Ipe/ieie-
HUUH-OTBETOB» Ha «CTPAXOBOYHbIE» MpeJiCTaBJie-
HUA. O6OBEKTUBHOMY NYOGJIUYHOMY UHTEpPECY 3TOT
«0OMeH OyMaraMu» siBHO He COOTBETCTBYET.

He Tak MHOTO 0611[€TO C peajbHOU JIeHCTBU-
TEeJIbHOCTBIO MMEEeT U paclpoCTpaHeHHasi B JIU-
TepaType MbICJb 00 allPUOPHOM COBIAJlEHUU ITy-
6JIMYHOTr0 MHTEepeca 3aKOHHO U J06pOCOBECTHO
JIeMCTBYIOIIUX MPAaBOOXPAHUTEJNbHBIX OpPraHOB
C YaCTHBIMU UHTEpecaMH BCeX MOTEpPHEeBIIUX OT
npectymieHdil. [loTepneBmuid no yrojoBHOMY
JleJly He TaK YK Pe/IKO CKJIOHEH K 3JI0ynoTpebJie-
HUIO IPaBOM, KaK, BOPOYEM, U JII0O0H JpYyToii ye-
soBek [17]. [loTrepneBIni, 6€3yCca0BHO, JOIKEH
noJiydyaTh MOAJEPXKKY U MOMOIIb rOCy/JapCTBEH-
HbIX OPraHOB B 3all[UTe ero npaB U 3aKOHHBIX UH-
TEPECOB, OZJHAKO pean3alUI0 MyOJIUYHbIX UHTE-

PEcoB B YrOJIOBHOM Cy/IONPOU3BOJICTBE HEJIb35
CTaBUTbh B 3aBUCUMOCTb OT MHEHMUS MOTepIEB-
[Iero, PyKOBO/CTBYIOIIEr0CSd B 3MOIMOHAJBHO
TSKEJION [JI1 Hero >XU3HEHHOW CUTyaluUud MO-
THBaMHM, KOTOPbIE YaCTO He COBIMAJAT HU C 3a-
KOHOM, HU C MyGJUYHbIM UHTEPECOM, BhIPaXKeH-
HBIM B 3TOM 3aKoHe [18].

HecoBnazieHve HWHTEpecoB MOTepHeBIIETO
C MHTepecaMM NpPaBOOXPaHUTEJbHBIX OpPraHOB
MOXET JIONYCKaTbCs — U Ha MPAKTUKe He TaK Yk
peiKo JONyCKaeTcs — U B IPSIMO MPOTHUBOMOJIOXK-
HOM BapUaHTe - B ciy4ae 6e3/1eiCTBUS PaBOOX-
pPaHUTEeJIbHBIX OPraHOB B OTBET Ha obOpalleHue
C 3asIBJIEHUEM O COBEPIIEHHOM B OTHOIIIEHUH He-
ro npectrymiaenuu [19; 20]. 3To NpoOUCXOJUT BCs-
KUU pa3, KOr/ia yroJIOBHOE JIeJI0 He BO36YK/[aeT-
Cs1 «<BBU/Iy OTCYTCTBUS Cy/IeOHOU MepPCIEKTUBbI»
WIW NOJ, KAKUMHU-TO JPYTUMU NMpPeJJI0raMyd WU
3asiBJIeHHE MONPOCTY CKPbIBAETCSI OT Perucrpa-
nuu. K coxaneHuto, Bce Ha3BaHHOe U MHOroe
no/lo6HOe - peasbHOCTh COBPEMEHHOW MpaBo-
NpPUMEHHUTEJbHON NPaKTUKH, U KaKKhe UHTepPeChl
B 9TUX OTHOILEHUAX NMyOJUYHbIE, 2 KaKHWe 4acT-
Hble — He TaK-TO MPOCTO MOHSTh.

Hesb3s1 He 3aMeTUTb CMBICJIOBOU Mepe/iepK-
KU U B CJIeAYIOlIEeM BHEILIHE HU/I€0J0TUYECKU Bbl-
BEPEHHOM U JiaXKe B YeM-TO NMPHBJIEKATEJbHOM
BbICKa3biBaHMU B.B. [lopolikoBa B Ipogo/KeHHne
LUTHUPYEMOTO BhIIIE yIIpeKa 3aKOHOJATEJI0 B He-
000CHOBAHHO TMOBBINIEHHOUW 3allUTE UHTEPECOB
0OBUHSIEMOI0: «..JI060E TMpeANoYTeHHe JIHIIb
OIHOMY CyO'bEKTY IpaBa BJedyeT 06s13aTesIbHOe
orpaHuvyeHue AJda gpyroro. Tak, mpoBo3rJiaiie-
HUe BbICIIEN [eHHOCTbhIO OT/IeJIbHOTO YeJ0BEKa,
€ro npaB U UHTEPECOB HEMUHYEMO BJIEUET Y1IEM-
JieHUe NpaB U UHTEPECOB JPYTUX JIOAENW U BCErO
obuiecTBa. BeieacTBue HeobGecrneueHHOCTH HH-
TepecoB 006111eCTBA CTPAJAI0T UHTEPECHI KAXK/[0r'0
ero 4jeHa, 3aBUCUMOro0 OT ob6uiecTBa» [2, c. 39].
Kazasock 6bl, 3/ieCh TOBOPUTCS O HEJOMYCTHUMO-
CTU HeOOOCHOBAHHOTO MpeANOYTEHUS HHTepe-
COB OJJHOTO 4YeJIOBEKa MHTepecaM Jpyrux JJeil
1 UX OOIIHOCTH B I[€JIOM, C UeM TPYAHO He COorvJia-
CUTBbCA N0 CYIECTBY.

B.B. JlopomikoB mnociefoBaTesJeH B CBO-
VX WJI€0JIOTUUYECKUX MPUCTPACTUAX, UYTO CaMo
no cebe, KOHEYHO e, 3aCAYKUBAEeT YBaKeHUS:
«B aHTpOMOLEHTPHUCTCKOM MUPOBO33pPEHUH, pac-
NpOCTpaHeHHOM Ha 3anajie, OCHOBHOE BHUMaHUe
aKLIEHTUPYEeTCd Ha HWHAUBUAYATU3ME Kax/Jou
JIMYHOCTH, €ro mpaBax U CBOOO/AX, YeJOBEK CO
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CBOMMM NpaBaMU CTAaBUTCS B LIEHTP BCEJIEHHOM.
OpHako B cTpaHax BocToka, opueHTHpOBaH-
HbIX B [IEPBYI0 OUepe/ib HA UHTEpPeChl 0OIIECTRA,
BCer/ia nNpeo6Jiazjajio COLUOLEHTPUCTCKOE MUPO-
BO33pEHUE, KOTOPOE CTPOUJIOCHh HAa NMPUOPUTETE
0011leCTBEHHbIX WHTEPECOB IepeJ; UHTepecaMu
OT/IeJIbHOUW JIMYHOCTH. BocTOYHOMY THUIy LIMBH-
JIU3allud CBOWCTBEHHBI KOJIJIEKTHBU3M, COJIH-
JlapHOCTb, a 3amaJlIHOMy — WHAWBHU/AYaJU3M, aB-
TOHOMHUS, PaLUOHAJIbHOCTb. COOTBETCTBEHHO,
BOCTOUYHOMY TUIY LWUBUJIW3ALUMU BCerja ObLIU
MPUCYLIU - JIIOOOBB, /Ipyk6a, 6paTCTBO, A06POTA.
B To e BpeMsi 3aMaJHON [IUBUIHU3AIUU — ISTOU3M,
BBIT0/1a, CTS’KATENbCTBO, XKaJHOCTb» [22, ¢. 133].
OcTaBUM 3Ty aBTOPCKYIO MO3UIHI0 6€3 KOMMEH-
TapueB U 03aJa4MMCS JPYTUM BONIPOCOM.

3ayeM B KOHTEKCTE€ 3THUX pacCyJeHUn
NoABEpPraTh KPUTHUKE IMOYTH TOYHO MPOLUTH-
poBaHHOe mnoJiokeHUe CT. 2 KoHctutyuun PO:
«Yes0BeK, ero npaBa U CBOOO/Ibl SIBJISIOTCS BbIC-
el LleHHOCThI0. [Ipu3HaHue, cobii0/ieHre U 3a-
IIMTa IpaB U CBOOOJ YeJIOBEKa U IPaXKJAaHUHA —
00513aHHOCTb rocyjapcTBa»? Pa3Be He ¢ yBaxe-
HUS BCEX M KaXK10T0 K OCHOBHOMY 3aKOHY CTPaHBbI
HauyMHAeTCs NMpaBOBOe rocyAapcTBO, kouM Poc-
cuiickass Penepauusa npoBoarjaileHa B cT. 1 Ha-
weit Koncrutyuuu, npotus 4yero B.B. /lopouikos
He Bo3pakaeT? PasBe «Japyrue Jogu», 0 HeAo-
MyCTUMOCTU YIIEMJIEHUSI WHTEPECOB KOTOPBIX
crnpaBeasiuBo roeoput B.B. /lopomikoB, camu He
MOAMAAAI0T MMOJT KATETOPUU «UEJIOBEK» U «T'PaK-
JIaHUH», MIpaBa U CBOOGOJABI KOTOPBIX SBJSIOTCS
TaKOM »Ke BbICIIEN I[eHHOCTbIO, MPHU3HABAEMOH,
CcOo6J/II0IaeMON U 3alMIIAeMON TOCYAapCTBOM
B CHJIy BO3JIOXKEHHOW Ha HET'0 KOHCTUTYLMOHHOU
o6s13aHHOCTH? PasBe mnpu3HaHWe, COOGJIOJeHHE
Y 3alydTa MpaB U CBOGOJ, YeJ0BeKa He COOTBET-
CTBYeT MyOJUYHOMY UHTEPECY B CAMOM BbICOKOM
MIOHUMaHUKU 3TUX CJA0B? Bompochl 3TH, Ha Hall
B3IJIs1J], pUTOPHUYECKHUE.

Macuitabbl OZJHOU CTaTbU HE MO3BOJISIOT OC-
BETUTb HE TO YTO BCe, HO AiaXke HanboJiee 3HAUU-
MbI€e MP06JIeMbI IJI00AJTbHOU TEMbI COOTHOIIEHHUS
My6JUYHOTO U YaCTHOT'0 UHTEPECOB B YTOJIOBHOM
nporecce. OTAeJbHOT0 BHUMaHUSA 3acCayKHUBaeT
TeH/IEHIIMO3HOCThb U SIBHAs WJle0Jiornyeckas Ine-
perpy>KeHHOCTb aHa/li3a B HAY4YHOH JIUTepaType
OTeYeCTBEHHON UCTOPUYECKON TpaAvIiMM U 3a-

pyOeXHOr0 ONbITa B ONpe/ieIEHUH ONTHMAaJbHO-
ro COOTHOIIEHUST MEX/1y YaCTHBIM U My6JIHUYHBIM
HavaJlaMU B YrOJIOBHO-IIPOILleCCya/JIbHOM pEeryJyu-
poBaHUU. He MeHbIIMNA HMHTEpecC NpejCcTaBJiseT
OLleHKa pOoJIM CyJla KaK opraHa rocyJapCcTBEHHOHU
BJIACTH U HOCUTEJIS Ny6JIUYHOr0 UHTEepeca B pas-
pelleHrH YyroJIOBHO-IIPAaBOBOTO CIIOpa MeXAy ro-
CYZApCTBOM B JIMIIE CJIYKObI rOCY/JapCTBEHHOIO
O0OBUHEHMUS U YaCTHBIMU JIMI[JAMH CO CTOPOHBI 3a-
WUTHL. B 3TOM e paay — BOIIPOC 0 TOM, 3aljULia-
eT JIU a/IBOKAT B YrOJIOBHOM IIpPOLecce YacTHbIEe
MHTepechl KOHKPETHOr0 OOBUHSIEMOrO, OIpO-
Beprasi HebGe3ynpeyHoe C TOYKH 3peHHUs J0Ka-
3aHHOCTH TrOCyapCTBEHHOe 06BUHEHHE, UK OH
3alUIaeT My6JIUYHble UHTEPECh] IPABOCY/IUS B
CTpaHe W MPaBO KaXJO0T'0 Ha Cy[AeOHYI0 3alUTY.
KaH(AOMy U3 3THUX BOl'IpOCOB MO>XHO IIOCBATUTH
OTZeJIbHbIN Hay4YHbIN TPYA, U HE OJIUH.

3AKJ/JIOYEHUE

[TogBoOAsA UTOT, OCMEUMCS YTBEPXK/ATh, YTO
B YTOJIOBHOM CYZIOTIPOW3BO/ICTBE, T/le 10 BCTYILIe-
HUS NPUTOBOPA CyZla B 3aKOHHYIO CUJIy HET mpe-
CTYNHHUKOB, a €CTh 06BUHsIEMbIE, 10/I03PEBAEMbIE
U MNOJACYJUMble, HET «KEPTBBI IMPECTYIJIEHUN»,
a eCTb HOCHUTEJb MPOIECCyalIbHOTO CTaTyca Mo/
Ha3BaHHWEM «IIOTepIeBIINNY, eJUHCTBEHHOU Ta-
paHTHEH COOJIAEHUS MyOJUYHOTO HHTEpeca,
COCTOSILI[Er0 B 3alllUTe OO6IecTBA OT MPEeCTYIie-
HUHM (B TOM YMCJIe U JIOJDKHOCTHBIX) W 3JIOYIIO-
TpeGJIeHUN BJIACTbIO, SBJSIETCA 0bOecrnedyeHue
PaBHBbIX BO3MOXKHOCTEH /Jis1 peajn3aluu BCex
3aKOHHbBIX UHTEPECOB BCEX YYACTHUKOB Mpoljecca
Y WHBIX JIMI, YaCTHble UHTEpPeChl KOTOPbIX 3aTpa-
TUBAIOTCS MPOU3BOJCTBOM [0 YTOJIOBHOMY JeJIy.
[ToBTOpUMCS: paBHBIX BO3MOXKHOCTEH [/l BCEX
JII0JIel, TMONaBIIMX B OPOUTY YroJIOBHOIO Cy-
JIONIPOU3BO/ICTBA, 0e3 JleJIeHUs1 3THUX JIKJeld Ha
«IJIOXUX» U «XOPOIIHX», Ha «3aCJY>KHBAIOIIUX
NOJJIEPXKKU TOCYJIJapCTBa» M «HEe 3aCayKUBaro-
mux» ee. [IoBTOpUMCS U B IPyroM: YaCTHBIA UH-
Tepec, TMOMaBIIMA B cdepy yroJoBHO-NPOIEC-
CyaJIbHBIX TPABOOTHOIIEHUH, IepecTaeT ObITh
COGCTBEHHO YaCTHBIM HHTEPECOM — OH 3aI[MAIIAET-
Csl ¥ OTPAaHUYHMBAETCS, MPEeX/ie BCero, B MHTepecax
paBOCyANs, KOTOpPOe Bcersa OblIo, eCTb U OYAET
06bEKTOM MyBJMYHOTO UHTEpeca.
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